
Face-Off: Online social networking 
sites and the law

working sites, such as Facebook and MySpace, has sky-
rocketed over the past several years. Recruiters and
employers have found these sites a rich source of infor-
mation that they would not otherwise have access to via
the traditional interview process or employee discussion.

Because there is increasing pressure to find
an individual that is the “right-fit,” many
employers and recruiters are turning to
online social networking communities as
an alternative. But are these online social
networking sites a help or a hindrance?

While the law recognizes that an
employer has the right to know who their
applicants and employees are, there are a
number of restrictions on the type of
information employers can request and
use in making hiring and employment
decisions. 

Fair employment laws make it clear
that an applicant or employee cannot be
discriminated against based on certain

characteristics protected under federal and
state law. Under Title VII of the Civil Rights Act of 1964,
the Americans with Disabilities Act of 1990, the Age
Discrimination in Employment Act and the Wisconsin
Fair Employment Act, protected characteristics include
age, race, national origin and religion. In addition,
Wisconsin’s Fair Employment Act prohibits discrimina-
tion based on sexual orientation, as well as the use of
lawful products on non-working time, which historically
was directed at protecting smokers, but now carries with
it a new relevance with the use of the Internet. Wisconsin
law also prohibits (with rare exception) an employer from
denying employment to or firing an employee for a crim-
inal conviction that is not substantially related to the job. 

The face-off between the use of online social net-
working information and these laws occur when an
employer is accused of unlawful discrimination based on
an adverse employment decision that entailed the use of
social networking information. Under both federal and
state fair employment laws, once a complaint is filed, an
employer must prove that it made the adverse decision
based on legitimate, non-discriminatory reasons. 

Online social networking information presents a

unique challenge for employers in establishing this
defense. A subscriber profile often includes pictures with
detailed stories and comments. While you can debate
whether explicit pictures should have bearing on the eval-
uation of a person’s ability to perform their job, by access-
ing the profile of an applicant or existing employee, an
employer has possibly just learned what no application or
discussion allows an employer to learn – race, national
origin, age, disability, religious beliefs, social habits and
casual judgment. Quite simply, there is no ability to
screen the information once a profile is accessed and
viewed, and that makes it that much more difficult for an
employer to support its defense. 

The courts have only recently been faced with the
dubious task of considering online social networking
information in the context of a discrimination lawsuit. In
Shaver v. Davie County Public Schools the plaintiff
claimed he was fired due to the religious information
posted on his MySpace profile. In Mackelprang v.
Fidelity National Title Agency of Nevada the court was
asked to compel the plaintiff to produce her e-mail com-
munications from two MySpace accounts on the theory
that the information was relevant to the defense of the
plaintiff ’s sexual harassment lawsuit. 

While the agency charged with enforcing the fed-
eral discrimination laws has not yet provided specific
guidance on this issue, it has hinted that the use of
modern technology to recruit could have a disparate
impact on minorities because individuals without
broadband access could be at a distinct disadvantage. 

While employers may search these online social
networking communities and view profiles without ever
disclosing the search, federal and state fair employment
laws serve as a reminder that accessing social network-
ing sites and using information gleaned on such sites
must be done carefully and with informed caution.
What you learn from these sites might be interesting
but could jeopardize otherwise legitimate employment
decisions.
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& Kahn’s Labor & Employment Practice Group and con-
centrates her practice in employee hiring and termination
issues. She may be contacted at (414) 287-9232 or
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