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Key pieces of the law
For small businesses and entrepreneurs, there are a number of 
items in the new health care law that could be the difference be-
tween receiving the benefits of the law or paying in. The number of 
employees a business hires is critical. Companies with 50 or more 
full-time employees are required to provide “minimum essential” and 
“affordable” coverage to employees, or face fees – $2,000 per em-
ployee who averages 30 hours or more per week, excluding the 
first 30.

Every individual, including sole proprietors, are required to have 
health coverage, or pay a tax. The tax will be $95 for 2014, $325 
for 2015 and $695 for 2016 (or 2.5 percent of income, which-
ever is greater.) Individuals exempt from this tax includes those on 
Medicaid or Medicare, incarcerated, illegal aliens, or members of 
an Indian tribe or religions who are opposed to accepting benefits. 
For individuals with annual premiums that exceed 8 percent of their 
household income, a “hardship exemption” may apply. These same 
individuals are all qualified to get coverage under the new health 
insurance exchanges.

Small businesses that have had a health plan in place before March 
23, 2010, are allowed to keep the plan. These “grandfathered” plans 
are subject to fewer requirements under the new health care law.
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The U.S. Supreme Court’s decision on June 28, 2012, to uphold Presi-
dent Barack Obama’s Patient Protection and Affordable Care Act has 
forced many individuals, employees, employers and businesses to take 
a closer look at how the legislation will impact them. 

The lengthy health care reform document, which was signed into law 
in March 2010, has several objectives – improving access to health 
care and lowering health care costs – but the upcoming changes and 
unknown costs are causing anxiety among many.

“This has been a highly polarizing and anxiety producing legislation,” 
says Kelly Kuglitsch, employee benefits attorney for Davis & Kuelthau. 
“The uncertainty over how the new law will operate when it is fully 
implemented has caused the greatest concern.”

While the focus is on improving access and the quality of health care 
and reining in the ever-increasing cost of care, Kuglitsch explains the 
third purpose of creating the Affordable Care Act is to find a way to 
pay for the enacted reforms. “A matter of broad agreement surround-
ing the health care reform debate that resulted in the legislation was 
that any enacted reforms should be accompanied by enough tax in-
creases and other revenue raisers to have a net positive effect on the 
federal budget,” she says. “In the law, as enacted, many of the savings 
will come from provisions in the law to address Medicare and other 
health care fraud, waste and abuse.” 

The law is currently designed to increase several specific taxes and 
impose an assortment of fees and penalties on individuals, employers 
and other stakeholders in the health care system. 

OVERVIEW 
of the Patient Protection and Affordable Care Act
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Reform already in place
The health care reform is being rolled out in phases. Over the last two 
and a half years, parts of the legislation have been implemented. Of 
the programs rolled out to date, one of the most popular reform laws 
extended dependent coverage for adult children of a health care par-
ticipant up to age 26.

“Employers are required to offer that coverage to dependent children 
up to age 26, regardless of any factors other than the dependent’s 
relationship with the employee and his or her age,” says Todd Cleary, 
attorney for Godfrey Kahn.

Also in place, insurance companies are prohibited from imposing pre-
existing conditions for individuals under age 19.

Insurance companies may no longer impose lifetime dollar limits on 
how much the plan will spend on an individual.

New health plans must provide preventive care. Cleary adds, “Non-
grandfathered health plans now have to pay dollar one for preventive 
care. They can’t impose copayments or deductibles on certain preven-
tative care procedures.”

A tax credit is now available to certain small employers to help pay 
for the cost of health insurance. Kuglitsch adds, “Businesses with 25 
or fewer employees are currently eligible to apply for a credit of the 
amount they are paying for their employees’ health insurance costs. It 
uses a sliding scale – the very smallest employer, in this case 10, will 
get the largest payment. It is a very unused part of the health care law 
because a lot of small businesses aren’t familiar with the law or they 
feel it is too hard to access.”

Kuglitsch shares another program already in place is a provision per-
mitting employers with 100 or fewer employees to adopt a simple 
cafeteria plan. She says, “It is a streamlined, more simplified way to 
offer a flexible savings account and dependent care option that does 
not have to satisfy as many of the non-discrimination rules that normal 
cafeteria plans do. It expands the realm of feasible benefit options for 
smaller employers.”

An increase in the penalty tax will be imposed when taking a with-
drawal from a health care savings account that is not used to pay 
for qualifying medical expenses. “In the past, that excise tax amount 
was 10 percent,” adds Kuglitsch. “Effective Jan. 1, 2011, it is now a 
20 percent tax if you take money out of a health savings account for 
non-qualifying health costs.”

Medical loss ratio requirements are already in effect. Insurance com-
panies have to disclose what they are spending their money on and 
limit their administrative costs and profits. Kuglitsch says, “Many health 
plan participants may have already received a rebate from their insurer 
to the extent the insurer spent more than they should under the new 
laws on the actual coverage as opposed to health care costs.”

Above are among the early changes implemented to comply with the 
reform legislation. Cleary explains that for the most part, these items 
required less planning from an employer’s perspective, and they seem 
to be more politically palatable for the nation. 

Going into effect now
Cleary explains the biggest thing on the short-term horizon is the no-
tice requirement called the Summary of Benefits and Coverage. Em-
ployers must describe the health plan’s benefits and coverage rules in 
a standard format issued by regulators. This requirement is in effect 
for enrollments that occur on or after Sept. 23, 2012. 

Starting with plan years ending after Sept. 30, 2012, there is going 
to be a new Patient-Centered Outcomes Research Fee imposed on 
employer plans based on the plan’s covered lives. The fee will be $1 
per covered life times the average number of covered lives for the first 
year; $2 per person for plan years ending Sept. 30, 2013.

Jan. 1, 2013, is another looming deadline with changes in flexible 
spending accounts. Health care flexible spending accounts will have a 
new cap on annual elections. Individual participants can only elect to 
put away $2,500 per year to later be reimbursed for copays or certain 
prescription drugs.

If an employer offers a wellness plan through which participants  
receive an award or pay a surcharge based on a health standard,  
Kuglitsch shares the current law limits that amount to 20 percent of 
the total cost of their health insurance premium. On Jan.1, 2013, that 
will be raised to 30 percent.

“I think that is the only health care reform change that is universally 
applauded by employers,” says Cleary. “I think employers felt they were 
restricted by the 20 percent limit because it didn’t provide enough of a 
carrot to incentify employees to change their behavior.”

By Jan. 31, 2013, all employers need to report the cost of the em-
ployer sponsored health care coverage on their employees’ 2012 W-2 
forms.

Effective Jan. 1, 2014
Much of the anticipation of Jan. 1, 2014, is caused by the expected 
implementation of the shared responsibility payments legislation. This 
applies to individuals through individual mandates and to employers 
through the mandate to offer coverage to employees. If individuals 
don’t have health care coverage or employers don’t offer coverage to 
their employees, there will be a penalty to pay. “This is the idea that the 
increased coverage for everyone is only going to be affordable if all 
are covered – the healthy and unhealthy,” says Kuglitsch.

Beginning in 2014, if an individual, his/her spouse or their dependents 
lack minimum essential coverage, then they will be assessed a shared 
responsibility penalty. The shared responsibility penalty for individuals 
who chose not to have coverage is the greater of two amounts – a flat 
dollar amount or a percentage of income amount.
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Kuglitsch explains the flat dollar amount is a set per-person amount 
that changes over the next three years. The fee is $95 in 2014, $325 
in 2015 and $695 for 2016 and thereafter. If the amount applies to 
individuals 18 or younger, the fee is half of the yearly penalty. 

The percentage of income amount is determined by looking at the 
taxpayer’s household income, minus certain deductions and multiplied 
by an applicable percentage. The percentage is 1 percent for 2014, 2 
percent for 2015 and 2.5 percent thereafter. Some observers fear the 
low fee for passing on coverage will inspire the young and healthy to 
opt out of health care plans.

The employer mandate is meant to help ensure all people have the op-
tion of coverage. Kuglitsch says beginning in 2014, employers with 50 
or more employees may be subject to a penalty tax, called an acces-
sible payment, for failing to offer coverage to all full-time employees 
and their dependents. Cleary says, “The employer only has to provide 
minimum essential coverage to full-time employees, which is generally 
employees working 30 or more hours a week.” 

Kuglitsch adds, “The coverage that they would be required to offer to 
avoid the penalty is called the minimal essential coverage with details 
yet to be defined by Health and Human Services.” A large employer’s 
plan must also cover at least 60 percent of health care expenses.

It is permissible for an employer not to offer coverage, but the penalty 
will be $2,000 per employee, minus the first 30 employees. Kuglitsch 
explains, “If an employer had 50 employees, they would pay for 20 
employees times $2,000 so the minimum penalty would be $40,000 
per business.”

If an employer does offer coverage but it falls within the definition of 
being unaffordable, costing employees 9.5 percent or more of their 
gross W-2 pay, then the cost of the plan is deemed unaffordable 
and the employer must pay $3,000 per full-time employee minus the 
first 30 employees. “The intention of subtracting the 30 is to limit the 
total impact that penalty may have on a business,” adds Kuglitsch.

Observers fear employers will opt out and pay the penalty instead of 
providing coverage because they will conclude it is a better finan-
cial decision, although Cleary hasn’t heard that anecdotally. He says, 
“There are a lot of factors at stake. The math is more complicated than 
originally thought, and there are non-mathematical factors to consider 
including taxes and employee expectations.”

Also taking effect are the health insurance exchanges. These must 
be operational by Jan. 1, 2014, to coincide with the mandates. The 
official name of these exchanges is American Health Benefits Ex-
changes. They are intended to pool participants to create larger risk 
pools, which will result in bargaining power with providers and insur-
ance companies. This will assist individuals and employers in obtaining 
or providing the required minimum health benefit coverage. 

“The primary function of the exchange is to make qualified health plans 
available to qualified individuals and employers,” says Kuglitsch.

Kuglitsch explains health insurance issuers offering coverage in the 
individual or small group market through state-based exchanges must 
provide an essential health benefits package. Categories of benefits 
within the essential health benefits package include ambulatory pa-
tient services, emergency services, hospitalization, maternity and new-
born care, prescription drugs and more, but she explains until further 
guidance is issued by Health and Human Services, there is no way 
to determine precisely which benefits will be considered essential or 
what cost sharing limitations may apply.

The legislation states each state 
is required to establish its own 
exchange. “The exchange can 
either be a governmental en-
tity that is set up in the state or 
a nonprofit entity set up in the 
state,” adds Kuglitsch. 

If a state doesn’t establish an 
exchange, or show signs of suffi-
cient progress in establishing an 
exchange, by Jan. 1, 2013, the 
Health and Human Services de-
partment is required to establish 
and operate an exchange with 
non-participating or non-compli-
ant states. Kuglitsch says, “That is 
of particular concern for Wiscon-
sin – many are curious what will 
happen because we are getting 
close to 2013 and our exchange 
hasn’t been established.”

“I think if an employer is going to drop health care 

coverage in 2014, they need to advise their  

employees well in advance.” —  

Todd Cleary, attorney, Godfrey Kahn 

Kelly Kuglitsch, employee benefits attorney, 
Davis & Kuelthau

Todd Cleary, attorney, Godfrey Kahn
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A required part of the exchange that doesn’t get as much buzz is the 
Small Business Health Options Program, or SHOP. This is a separate 
service that is required to be offered by the state with the intent to 
assist small businesses in providing sufficient coverage for their em-
ployees. SHOP plans will use economies of scale when setting rates 
that until now were only available to large employers.

“Each state is required to establish and operate a SHOP,” adds  
Kuglitsch. “The SHOP exchange can be independent of the  
other American Health Benefits Exchange for individuals or it can be 
merged if there are adequate resources to service both individuals and 
employers under that exchange.”

SHOP will originally be available for employers with 100 or fewer  
employees, but on Jan. 1, 2017, all employers will be invited to partici-
pate in the SHOP exchanges.

Businesses with fewer than 25 full-time employees get a Small Em-
ployer Health Insurance Credit. According to www.IRS.com, for tax 
years 2010 through 2013, the maximum credit is 35 percent for small 
business employers and 25 percent for small tax-exempt employers 
such as charities. An enhanced version of the credit will be effective 
beginning Jan. 1, 2014, and the rate is expected to increase to 50 
percent and 35 percent, respectively.

On Jan. 1, 2014, there will no longer be an annual limit imposed on the 
essential health benefits. “Currently a lifetime limit is prohibited, but by 
2014 there is no longer an annual limit,” says Cleary.

Excessive waiting periods for joining a health plan will no longer be 
allowed. 

 

Cleary says those with individual coverage will not be discriminated 
against based on their health status. He says, “Under the current law 
that is already in effect for employer-provided insurance, it is prohib-
ited through employer plans with HIPAA rules, but that hasn’t been the 
case in the individual market. If you had pre-existing health conditions 
you could either pay much higher premiums or you would be denied 
altogether.” In 2014 the individual market will be designed to be more 
like the group market.

“The one common theme I see is this health care reform law will 
change the paradigm from everyone obtaining health care insurance 
through an employer to moving away from the employer-provided  
coverage system because there will now be the option to get health 
insurance coverage elsewhere,” says Kuglitsch.

Reactions to the legislation
The response to the legislation has certainly been mixed. The indi-
vidual mandate was such a source of contention that it went before 
the Supreme Court. 

Employers fear how it will impact their finances. “There is lots of con-
cern over the costs that will be imposed on employers, but there is also 
relief expressed by individuals who understand it is going to be a lot 
easier and more affordable to obtain coverage, especially in circum-
stances where it wasn’t easy to obtain previously,” says Kuglitsch.

Cleary adds, “Many employers are unhappy about the extra adminis-
tration and extra burden on their human resource people, but some 
small employers may be happy they have more opportunities available 
to them now.”

The requirement to have health exchanges operational by Jan. 1, 
2014, has also been controversial. Kuglitsch explains the Doyle  
administration moved quickly to implement the exchange for Wiscon-
sin, but Governor Walker joined the lawsuit to oppose the health care 
reform. She says, “He’s not implementing the health care exchange, 
and it’s not clear how that is going to impact the setup of exchanges 
in Wisconsin.”

Preparing for looming deadlines
In light of the Supreme Court ruling, Kuglitsch urges employers who 
have taken the “wait and see” approach to move ahead, either to begin 
or to continue preparations for health care reform. “Given the variety 
of sources for health care coverage that will be available – employer 
coverage, individual coverage through exchanges, employer offered 
coverage through SHOPs – the optimal solutions for any given com-
pany will vary,” she says.

In the very short term, Cleary suggests employers have a handle on 
the Summary of Benefits and Coverage and the W-2 requirements. 
“Look at your arrangement if you have a non-grandfathered insured 
plan to make sure it complies with the non-discrimination rules when 
the government agencies issue guidance because the downside is so 
big,” he adds.

“I’m recommending all small employers, those with 25 or fewer em-
ployees, assess their eligibility for the small employer tax credit if they 
haven’t already done so,” says Kuglitsch.

The final thing for employers to do is project where they stand in the 
“pay or play” scenario. “I think if an employer is going to drop health 
care coverage in 2014, they need to advise their employees well in 
advance,” adds Cleary. 

“The one common theme I see is this health care 

reform law will change the paradigm from everyone 

obtaining health care insurance through an employer 

to moving away from the employer-provided coverage 

system because there will now be the option to get 

health insurance coverage elsewhere.” —   

Kelly Kuglitsch, employee benefits attorney,

Davis & Kuelthau


