
DOL Proposes
Comprehensive
COBRA Notice
Regulations

B Y  T O D D  M .  C L E A R Y

If the DOL’s proposed regulations are finalized in their

current form, most plan sponsors will need a complete

overhaul of their existing COBRA notices. However, the

new rules should reduce much of the current confusion

and uncertainty relating to COBRA administration,

particularly if the DOL’s final regulations cure the defi-

ciencies of the proposed regulations.

Each year, approximately 50,000 Americans miss their
opportunity to elect to continue their health insurance
coverage because they are not properly advised of their
rights under the Consolidated Omnibus Budget
Reconciliation Act of 1985 (COBRA). [Statement by
Assistant Secretary of Labor Ann L. Combs,
Department of Labor News Release, May 23, 2003] In
response to this problem, the Department of Labor
(DO) recently ended almost two decades of near
silence when it issued sweeping proposed regulations
regarding COBRA’s notice requirements. [68 Fed. Reg.
31832-31858 (May 28, 2003)] According to the
DOL, the proposed regulations will “help participants
and beneficiaries to understand how to exercise their
COBRA rights[,] thereby averting costly disputes and
lost opportunities to elect COBRA coverage.” [Id. at
31836-37] The DOL also claims that the new rules
will benefit plan sponsors and plan administrators who
comply with the rules because they “should be less
likely to be subjected to costly disputes, litigation, or
penalties.” [Id. at 31838]

Congress has split the regulatory authority over
COBRA by granting jurisdiction over its substantive
rules to the IRS and its notice and disclosure require-
ments to the DOL. In the proposed regulations, the
DOL has clarified the content and timing require-
ments for the four types of notices that COBRA
requires: 
1. The initial “general” notice of COBRA rights, provid-

ed by group health plan sponsors to covered employ-
ees and their spouses when plan coverage commences; 

2. The notice of certain qualifying events (an employee’s
termination of employment, reduction of hours,
death, or Medicare enrollment or, with respect to
retirees, the employer’s Chapter 11 bankruptcy pro-
ceeding), provided by plan sponsors to plan adminis-
trators when those events occur;

3. The notice of certain other qualifying events (an
employee’s divorce or legal separation, a child’s loss of
dependent child status under the plan, or the occur-
rence of a second qualifying event) or Social Security
Administration (SSA) disability determinations, pro-
vided by employees or qualified beneficiaries to plan
administrators when those events occur; and 

4. The notice of the right to elect COBRA coverage
(the “election notice”), provided by plan adminis-
trators to qualified beneficiaries when the plan
administrator receives notice that a qualifying
event has occurred. 

The proposed regulations also require two new
types of notices, “noneligibility” and “early termina-
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tion” notices, and include model general and election
notices for use by single employer plans in complying
with the new rules.

The DOL initially proposed to make the regula-
tions effective in their final form on the first day of
the first plan year beginning on or after January 1,
2004 [Id. at 31834], but this accelerated schedule was
met with a chorus of criticism from the benefits com-
munity. In response, the DOL extended the effective
date to six months after the date the rules are final-
ized, which is expected to occur in early 2004.
[Statement by Assistant Secretary of Labor Ann L.
Combs, Department of Labor Press Release,
September 17, 2003]

Summary of Proposed Regulations
1. General Notice of COBRA Rights. ERISA Section

606(a)(1) requires most group health plans to provide
a written “general notice” to each covered employee
and the employee’s spouse. COBRA does not apply to
a group health plan for any calendar year if the
employer that maintains the plan normally employed
fewer than 20 employees during the preceding calen-
dar year. [Internal Revenue Code § 4980B(d)(1);
ERISA §601(b)] This notice must describe COBRA
continuation coverage rights under the plan and gener-
ally must be provided within the 90-day period after
plan coverage commences. [DOL Prop. Reg. 
§ 2590.606-1(b)] However, if the plan must provide
an election notice to the employee, spouse, or a
dependent child before the end of this 90-day period,
then the general notice must be provided within the
same time frame applicable to the election notice. [Id.]

(a) Requirements. The general notice must contain
the following information:

(i) The plan name;
(ii The name, address, and telephone number of

the party responsible under the plan for
COBRA administration;

(iii) A general description of COBRA coverage
under the plan, including who may become a
qualified beneficiary, the qualifying events that
can trigger COBRA rights, the employer’s
obligation to notify the plan administrator
when a qualifying event occurs, the maximum
period of COBRA continuation coverage that
will be available, when COBRA continuation
coverage may be extended beyond the maxi-
mum period, and the premium payment
requirements;

(iv) An explanation of the obligation of a qualified
beneficiary to notify the administrator when
the qualified beneficiary experiences a divorce
or legal separation, or when a child loses
dependent child status under the plan, and a
description of the plan’s procedures for provid-
ing this general notice;

(v) An explanation of the obligation of a qualified
beneficiary who already is receiving COBRA
continuation coverage to notify the adminis-
trator when a second qualifying event occurs
(such as divorce or legal separation, the
employee’s death, the employee enrolling in
Medicare, or a child’s loss of dependent child
status) or when the SSA determines that a
qualified beneficiary is disabled, and a descrip-
tion of the plan’s procedures for providing
such notices;

(vi) An explanation of the importance of keeping
the plan administrator informed of the current
addresses of all plan participants and benefici-
aries who are or may become COBRA quali-
fied beneficiaries; and

(vii) A statement that the general notice does not
fully describe COBRA continuation coverage
or other rights under the plan, and that more
complete information about these rights is
available from the plan administrator and in
the plan’s summary plan description (SPD).
[DOL Prop. Reg. § 2590.606-1(c)]

If the most recent information available to the plan
indicates that a covered employee and spouse reside
at the same address, the plan administrator may satisfy
the general notice requirement by providing them
with a single notice addressed to both. [DOL Prop.
Reg. § 2590.606-1(d)] However, the plan administra-
tor must provide separate notices if the potential qual-
ified beneficiaries occupy separate residences, or the
spouse’s coverage commences after the covered
employee’s coverage and after expiration of the 90-day
general notice period for the covered employee. [Id]

The plan sponsor may satisfy the general notice
requirement by furnishing the employee and spouse
with a summary plan description (SPD) that includes
the information described in paragraphs (i) through (vi),
above. [DOL Prop. Reg. § 2590.606-1(e)] The general
notice must be furnished in a manner that is consistent
with ERISA’s general participant disclosure requirements
under U.S. Department of Labor Regulation Section
2520.104b-1. [DOL Prop. Reg. § 2590.606-1(f)] So,
for example, hand delivery of the general notice or SPD
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to the employee at work will satisfy the requirement for
the employee, but not the spouse.

(b) Analysis. One efficient way for a plan sponsor
to meet the general notice requirement would be to
update the plan’s SPD to include the required informa-
tion described in (i) through (vi), and, if the employee
and spouse live together, to mail the SPD in a timely
fashion to the employee and spouse, in an envelope
addressed to both. This approach simultaneously satis-
fies both ERISA’s SPD delivery requirement and the
COBRA general notice requirement. Alternatively,
plan sponsors could furnish the general notice sepa-
rately from the SPD, using either the model general
notice provided in the proposed regulations (appropri-
ately modified and supplemented) or a non-model
notice prepared by the plan sponsor. Plan sponsors are
not required to use the model general notice, and it
must be modified significantly for use by a multiem-
ployer plan. [DOL Prop. Reg. § 2590.606-1(g)]
Because a plan sponsor already must include most of
the general notice information in the plan’s SPD
[DOL Prop. Reg. § 2520.102-3(o)], furnishing a sepa-
rate general notice seems duplicative and inefficient.

The preamble to the proposed regulations makes
clear that use of the model general notice the DOL pre-
viously provided in ERISA Technical Release 86-2 no
longer is considered good faith compliance with ERISA
Section 606(a)(1). [68 Fed. Reg. 31834] Accordingly,
plan sponsors should immediately stop using the 1986
model general notice and should start using the new
model general notice in the 2003 proposed regulations.

The new general notice requirements make it
essential for sponsors of insured group health plans to
insist that the insurer provide an ERISA-compliant
SPD, or have their attorneys add the necessary ERISA
provisions. Insurance companies often do not add the
ERISA “bells and whistles” (e.g., the statement of
ERISA rights, COBRA information, claims proce-
dures, etc.) to the insurance booklets that they rou-
tinely prepare for plan sponsors for distribution to
participants, leaving it up to the plan sponsors to
transform the booklets into ERISA-compliant SPDs
by adding the ERISA-required material. Frequently,
however, plan sponsors simply distribute the bare
insurance booklets to employees, assuming, in error,
that they are ERISA-compliant SPDs. Providing
employees (and spouses) with an ERISA-compliant
SPD that includes the general notice information will
simultaneously satisfy both the ERISA SPD and
COBRA general notice requirements, and is a better
approach than providing SPDs and general notices

separately, or, worse yet, not at all.
The new general notice requirements, although

somewhat burdensome, make helpful changes that
should provide needed information to group health plan
participants. The most useful prescribed information is
the identity and contact information of the party
responsible for COBRA administration. The model
general notice previously provided in ERISA Technical
Release 86-2 required the plan administrator’s name and
the address to be disclosed, but not the name and
address of the third party administrator (TPA) to whom
the plan administrator had outsourced COBRA admin-
istration. Under the new rules, participants will have
contact information for the actual COBRA administra-
tor at their fingertips and will be able to contact that
administrator directly when they have questions, elimi-
nating the plan administrator “middleman.” Plan spon-
sors also must notify participants when the COBRA
administrator changes.

The new model general notice includes the sugges-
tion that participants keep the administrator informed
of any changes in the addresses of family members.
That is a good idea, but it will prove useful only if
participants actually read the general notice and
update their address information.

Although the new general notice rules make useful
changes, there is room for improvement. First, if a
qualified event occurs within the first 90 days of
COBRA continuation coverage but before the
employer has provided the general notice, the admin-
istrator should not be required to provide an election
notice and a general notice. Most of the information
provided by the general notice will also be contained
in the election notice, so requiring both notices is
duplicative. An employer that mistakenly provides
only the election notice in this case could subject itself
to the $110 per day penalty for failure to satisfy
COBRA’s notice requirements. [ERISA § 502(c)(1)]
The better approach would be to require plan spon-
sors to provide the election notice, but not the general
notice, in this situation.

Additionally, the proposed regulations do not specify
whether employers who have already complied with the
general notice requirement will need to “recomply”
with the new requirements. The DOL should address
this issue when it finalizes the regulations.

2. Notice Requirement for Employers. ERISA Section
606(a)(2) requires an employer to provide notice to
the plan administrator when certain qualifying events
occur, specifically, the covered employee’s death, ter-
mination of employment (other than by reason of
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gross misconduct), reduction in hours of employment,
Medicare entitlement, or, with respect to retirees, the
employer’s Chapter 11 bankruptcy proceeding. The
employer’s qualifying event notice must be provided
to the plan administrator within 30 days after the
occurrence of the qualifying event or the loss of cover-
age. [DOL Prop. Reg. § 2590.606-2(b)] Separate
rules may apply for multiemployer plans. [DOL Prop.
Reg. § 2590.606-2(d)]

The only noteworthy change the proposed regula-
tions made with respect to this notice is to clarify its
required content. To that end, this notice must
include sufficient information to enable the plan
administrator to determine the applicable plan, cov-
ered employee, and the type and date of the qualify-
ing event. [DOL Prop. Reg. § 2590.606-2(c)]

3. Notice Requirements for Covered Employees and
Qualified Beneficiaries. Under ERISA Section 606(a)(3),
a covered employee or qualified beneficiary must pro-
vide notice to the plan administrator when certain other
qualifying events occur, specifically, the divorce or legal
separation of the covered employee, a child’s loss of
dependent child status under the plan, the occurrence of
a second qualifying event, or a determination by the
SSA that a qualified beneficiary who was entitled to 18
months of COBRA continuation coverage was disabled
during the first 60 days of that coverage, or that such a
qualified beneficiary no longer is disabled. 

(a) Reasonable Procedures. The plan must establish
“reasonable procedures” for the furnishing of these
qualifying event notices. [DOL Prop. Reg. 
§ 2590.606-3(b)] A plan’s procedures will not be “rea-
sonable” unless they:
(i) Are described in the plan’s SPD;
(ii) Specify the individual or entity designated by

the plan to receive the notice;
(iii) Specify the means by which the notice may be

given;
(iv) Describe the information concerning the qualifying

event or disability determination that the plan
deems necessary in order to provide COBRA con-
tinuation coverage rights consistent with ERISA;
and

(v) Comply with the other requirements of the pro-
posed regulations regarding the time periods for
giving these qualifying event notices, their con-
tent, and who may file the notices on behalf 
of other family members. [DOL Prop. Reg. 
§ 2590.606-3(b)(2)]

The procedures may require that the notice be pro-
vided on a specific form, provided the form is easily

available and free of charge to employees and qualified
beneficiaries. [DOL Prop. Reg. § 2590.606-3(b)(3)]

If a plan does not have reasonable procedures in
place for providing these qualifying event notices, this
notice will be deemed to have been provided when a
written or oral communication that identifies a specif-
ic qualifying event is made:
(i) In the case of a single employer plan, to either

the organizational unit that has customarily han-
dled the employer’s employee benefits matters,
or any officer of the employer; 

(ii) In the case of a plan to which more than one
unaffiliated employer contributes, or which is
established or maintained by an employee organi-
zation, to the joint board, association, committee,
or other similar group (or any member of any
such group) that administers the plan, or the per-
son or organizational unit to which benefit claims
under the plan customarily have been referred; or 

(iii) In the case of a plan whose benefits are provided
or administered by an insurance company, insur-
ance service, or other similar organization subject
to state insurance regulations, to the person or
organizational unit that handles the plan’s benefits
claims, or any officer of the insurance company,
insurance service, or other similar organization.
[DOL Prop. Reg. § 2590.606-3(b)(4)]

(b) Analysis. The new deemed notice rule will help
those employees and qualified beneficiaries who need
other options when their plan does not provide clear
procedures, or when those in charge of the plan do not
respond to their attempts to report qualifying events.
However, in the case of any plan that lacks reasonable
procedures, an employee’s or qualified beneficiary’s new
ability to provide deemed notice to anyone who cus-
tomarily would be considered in charge of the plan
could be highly problematic. For example, an employee
could casually mention to her supervisor, an officer of
the company, that her child graduated from college.
[The DOL’s Proposed COBRA Regulations: New
Requirements, New Liabilities, Paul M. Hamburger and
Shannon M. Drain, Benefits Law Journal, Autumn,
2003] If the child loses dependent child status under
the plan due to his or her graduation, then a qualifying
event would occur. Because the officer is unlikely to
interpret the employee’s comments as a notice of a
qualifying event, he or she will probably not do any-
thing further with the information. Yet, if the compa-
ny’s plan lacks reasonable procedures, the employee’s
casual comment would be deemed adequate notice of
the occurrence of a qualifying event, and it would trig-
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ger the plan administrator’s obligation to provide a
timely election notice. If the child does not receive a
timely COBRA election notice, the employer could be
subject to the penalties associated with failure to pro-
vide a timely COBRA notice.

(c) Other Rules. The plan may require that these
qualifying event notices must be provided within a rea-
sonable time, which generally may not be less than 60
days from the date of the qualifying event or the date
the coverage is (or could be) lost. [DOL Prop. Reg. 
§ 2590.606-3(c)] Additionally, the employee must be
given at least 60 days to provide notice that the SSA
has determined that a qualified beneficiary is disabled,
and at least 30 days when the SSA has determined that
a qualified beneficiary is no longer disabled. [Id.]

Plans may establish reasonable requirements for the
content of any of these qualifying event notices. [DOL
Prop. Reg. § 2590.606-3(d)(1)] However, the plan may
not reject an incomplete notice if the notice is timely
and contains enough information to enable the admin-
istrator to identify the applicable plan, the covered
employee and qualified beneficiaries, the qualifying
event or disability determination, and the date on
which it occurred. [Id.] If a timely notice fails to supply
all of the information required under the plan’s proce-
dures, the plan administrator can require the employee
or covered beneficiary to supply the missing informa-
tion. [DOL Prop. Reg. § 2590.606-3(d)(2)]

The covered employee, a qualified beneficiary with
respect to the qualifying event, or any representative
of either may provide the qualifying event notice to
the plan administrator, and the provision of the notice
by one of these individuals will satisfy the notice
requirement for all related qualified beneficiaries with
respect to the qualifying event. [DOL Prop. Reg. 
§ 2590.606-3(e)]

4. Plan Administrators’ Notice Requirements. ERISA
Section 606(a)(4) requires plan administrators to pro-
vide notice to each qualified beneficiary of that indi-
vidual’s right to elect COBRA coverage. The adminis-
trator generally must furnish this notice within 14
days after its receipt of the employer’s, employee’s, or
qualified beneficiary’s notice of the qualifying event.
[DOL Prop. Reg. § 2590.606-4(b)(1)] In the case of
single employer group health plans, the proposed reg-
ulations provide that if the employer also is the plan
administrator, the plan administrator has 44 days
(i.e., the 30 days for the employer’s notice plus the 14
days for the plan administrator’s notice) after the date
of the loss of coverage or qualifying event to provide
this notice. [DOL Prop. Reg. § 2590.606-4(b)(2)]

This has been the DOL’s position since 1995, but it is
at odds with some court decisions, which have
required the employer/plan administrator to provide
the election notice within 14 days. [DOL
Information Letter, April 11, 1995. See, e.g., Hamilton
v. Mecca, Inc., 930 F.Supp. 1540, 1553 (S.D. Ga.,
1996); Burgess v. Adams Tool & Engineering, Inc., 908
F.Supp. 473, 478 (W.D. Mich. 1995); Brown v. Neely
Truck Line, Inc., 884 F. Supp. 1534, 1540-1541
(M.D. Ala. 1995)]

In the proposed regulations, the DOL finally has
addressed a question that has plagued plan adminis-
trators for years: exactly what information must a
COBRA election notice contain? The statute merely
states that the election notice must notify the quali-
fied beneficiary of his COBRA rights. [IRC 
§ 4980B(f )(6)(D); ERISA § 606(a)(4)] A hodgepodge
of court cases filled the void to some extent, but the
cases tended to be inconsistent and difficult to pre-
dict. Although the proposed regulations will require
plan administrators to make substantial modifications
to their existing election notices, the uniformity and
certainty they provide should lessen administrative
headaches.

(a) Requirements. This “election notice” must be
written in a manner calculated to be understood by
the average plan participant and must contain the fol-
lowing information:
(i) The name of the plan under which COBRA

continuation coverage is available;
(ii) The name, address, and telephone number of

the party responsible for administering COBRA
continuation coverage benefits;

(iii) Identification of the qualifying event;
(iv) Identification of each qualified beneficiary who

may elect COBRA continuation coverage and
the date on which plan coverage will terminate
(or has terminated) unless COBRA continua-
tion coverage is elected;

(v) A statement that each individual who is a quali-
fied beneficiary with respect to a qualifying
event has an independent right to elect COBRA
continuation coverage, that the covered employ-
ee or his or her spouse may elect COBRA 
continuation coverage on behalf of all other
qualified beneficiaries with respect to the quali-
fying event, and that a parent or legal guardian
may elect COBRA continuation coverage on
behalf of a minor child;

(vi) An explanation of the plan’s procedures for
electing COBRA continuation coverage, includ-
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ing an explanation of the time period during
which the election must be made and the date
by which it must be made;

(vii) An explanation of the consequences of failing to
elect or waiving COBRA continuation coverage,
including an explanation that the decision
whether to elect coverage will affect future rights
of qualified beneficiaries to portability of group
health coverage, guaranteed access to individual
health coverage, and special enrollment under the
Health Insurance Portability and Accountability
Act of 1996 (HIPAA), with a reference to where a
qualified beneficiary may obtain additional infor-
mation about these rights, and a description of the
plan’s procedures for revoking a waiver of COBRA
continuation coverage before the date by which
the election must be made;

(viii) A description of the COBRA continuation cover-
age that will be made available under the plan, if
elected, including the date on which the coverage
will commence, either by providing a description
of the coverage or by referring to the plan’s SPD;

(ix) Explanations of the maximum period for which
COBRA continuation coverage will be available
under the plan, if elected; such coverage’s termi-
nation date; and any events that might cause
COBRA continuation coverage to terminate ear-
lier than the end of the maximum period;

(x) A description of any circumstances under which
the maximum period of COBRA continuation
coverage may be extended due either to the
occurrence of a second qualifying event or an
SSA determination that a qualified beneficiary is
disabled, and the length of any such extension; 

(xi) In the case of an election notice offering
COBRA continuation coverage with a maxi-
mum period of less than 36 months, a descrip-
tion of the plan’s requirements for qualified ben-
eficiaries to provide notice of a second qualify-
ing event and notice of an SSA disability deter-
mination, along with a description of the plan’s
procedures for providing these notices, including
the times within which they must be provided
and the consequences of failing to provide them.
The election notice also must explain the quali-
fied beneficiary’s responsibility to provide notice
that a disabled qualified beneficiary subsequent-
ly has been determined no longer to be disabled;

(xii) A description of the amount, if any, each quali-
fied beneficiary will be required to pay for
COBRA continuation coverage;

(xiii) A description of the due dates for payments, the
qualified beneficiary’s right to pay on a monthly
basis, the grace periods for payment, the address
to which payments should be sent, and the conse-
quences of delayed payment and non-payment;

(xiv) A description of any opportunity provided
under the plan for other health coverage for
which the covered employee or qualified benefi-
ciary may be eligible, either as an alternative to,
or in addition to, COBRA continuation cover-
age, and an explanation of how election of the
other coverage would affect the qualified benefi-
ciary’s COBRA continuation rights under the
plan and rights to guaranteed access to individ-
ual health coverage;

(xv) An explanation of the importance of keeping the
administrator informed of current addresses of all
participants and beneficiaries under the plan who
are or may become qualified beneficiaries; and

(xvi) A statement that the notice does not fully
describe COBRA continuation coverage or
other rights under the plan, and that more com-
plete information about these rights is available
in the SPD or from the plan administrator.
[DOL Prop. Reg. § 2590.606-4(b)(4)]

The proposed regulations provide a model election
notice that plan administrators may use (if appropri-
ately modified and supplemented) to satisfy the 
election notice requirement. [DOL Prop. Reg. 
§ 2590.606-4(g)] Plan administrators are not required
to use the model election notice, but given its “safe
harbor” status, it is highly recommended. The model
election notice must be modified significantly for use
by a multiemployer plan.

(b) Analysis. There are some outstanding issues
regarding the election notice that the DOL still needs
to address. For example, administrators of health
reimbursement arrangements (HRAs) and flexible
spending accounts (FSAs) often do not know the
identity of all of an employee’s covered dependents,
yet these plans are required to list all of the qualified
beneficiaries in the election notice when a qualifying
event occurs. [ERISA §607(1)] To address this prob-
lem, the DOL should indicate that sponsors of HRAs
and FSAs will not be subject to penalty for failure to
comply with this requirement.

Another flaw related to the election notice is that it
must be provided within 44 days of the qualifying
event, yet qualified beneficiaries have up to 60 days
to notify the plan that certain qualifying events (i.e.,
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divorce and legal separation) have occurred.
Accordingly, the employer/plan administrator could
be required to provide the election notice before it
learns that the qualifying event has occurred. The
DOL must address this issue when it finalizes the reg-
ulations.

5. New Notices. The proposed regulations also
impose two new notice requirements. The first of
these notice obligations arises when a plan administra-
tor receives a qualifying event notice from a covered
employee or qualified beneficiary, but determines that
the individual is not entitled to COBRA continuation
coverage. In this case, the administrator must provide
the individual with an explanation of why the individ-
ual is not entitled to elect COBRA continuation cov-
erage. [DOL Prop. Reg. § 2590.606-4(c)(1)] In the
DOL’s view, when a plan participant or beneficiary
submits a notice of a qualifying event to the plan
administrator, he or she has an expectation of entitle-
ment to COBRA continuation coverage, and, there-
fore, requiring the plan administrator to notify such
an individual that he or she is not entitled to COBRA
continuation coverage will avoid misunderstandings.
[68 Fed. Reg. 31836] This notice must be provided
within the same time frames applicable to the election
notice. [DOL Prop. Reg. § 2590.606-4(c)(2)] The
proposed regulations do not include a model non-eli-
gibility notice whose use would be deemed to satisfy
this new notice requirement.

The second new notice obligation arises when the
COBRA continuation coverage of a qualified benefici-
ary terminates before the end of the applicable maxi-
mum COBRA continuation coverage period. In this
situation, the plan administrator must provide notice
to the qualified beneficiary that is written in a manner
calculated to be understood by the average plan par-
ticipant and that states the reason for the early termi-
nation of COBRA continuation coverage, the date of

the termination, and any rights the qualified benefici-
ary may have under the plan or applicable law to elect
alternative group or individual coverage, such as a
conversion right. [DOL Prop. Reg. § 2590.606-4(d)]
This notice must be provided as soon as practicable
following the administrator’s determination that the
COBRA coverage will terminate early. [DOL Prop.
Reg. § 2590.606-4(d)(3)] The plan sponsor can com-
bine this notice with the certificate of creditable cov-
erage required by HIPAA. [68 Fed. Reg. 31836] In
the DOL’s view, providing an early termination notice
serves an important administrative function and per-
mits qualified beneficiaries to take appropriate next
steps to protect their access to health insurance cover-
age, either on a group or individual basis. [Id.] The
proposed regulations do not include a model early ter-
mination notice whose use would satisfy this other
new notice requirement.

The new noneligibility and early termination
notices may eliminate a great deal of confusion and lit-
igation that might exist in their absence. Nevertheless,
neither notice is prescribed by ERISA, so some com-
mentators have called for the DOL to clarify that both
notices are optional and any failure to provide them
will not result in any penalty. [Hamburger and Drain,
Benefits Law Journal, Autumn 2003; American
Benefits Council’s letter to Employee Benefits Security
Administration, July 28, 2003]

Conclusion
If the DOL’s proposed regulations are finalized in

their current form, most plan sponsors will need a
complete overhaul of their existing COBRA notices.
However, the new rules should reduce much of the
current confusion and uncertainty relating to
COBRA administration, particularly if the DOL’s
final regulations cure the deficiencies of the pro-
posed regulations.
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