
CLINICAL INTEGRATION: HOW FAR HAS
MEDSOUTH REALLY ADVANCED THE BALL?

Kevin J. O’Connor
LaFollette Godfrey & Kahn

Madison, Wisconsin

The Seventh Annual Competition in Health Care Forum
Northwestern University School of Law

November 7-8, 2002



2

CLINICAL   INTEGRATION:   HOW   FAR   HAS
MEDSOUTH  REALLY ADVANCED THE BALL?

Kevin J. O’Connor1

INTRODUCTION

Although the FTC has provided substantial guidance concerning the formation of
physician practices with financial risk sharing, formal guidance concerning clinical integration
programs has been lacking.  In the six years since the issuance of the FTC/DOJ Health Care
Policy Statements, the only guidance provided concerning the antitrust risks to physician
organizations relying exclusively on clinical integration has been the opinion letter regarding the
MedSouth, Inc. proposal issued on February 19, 2002.  FTC Staff Advisory Opinion Letter to
John J. Miles, Esq. (February 19, 2002) <http://www.ftc.gov/bc/adops/medsouth.htm>
(“MedSouth Opinion”).  Although this advisory opinion is helpful in some important respects, it
leaves significant questions unanswered in three important respects (I) the degree of clinical
integration necessary to escape per se illegal treatment;  (II) the market share and degree of
actual exclusivity permitted to achieve rule of reason status; and (III) the relationship between
the efficiencies claimed and the need for joint price-setting by participating physicians.
Although MedSouth advances the ball somewhat, much uncertainty prevails and the agencies
should consider providing additional guidance.

I. How Much Clinical Integration Is Enough?

A. Pre-MedSouth Authority: The revised Statement of Antitrust Enforcement Policy in
Health Care in August, 1996, recognized for the first time that clinical integration,
without substantial financial risk sharing, could create efficiencies sufficient to avoid
per se antitrust liability.  Department of Justice and Federal Trade Commissions
Statements of Antitrust Enforcement Policy in Health Care, reprinted in 4 Trade Reg.
Rep. (CCH) ¶ 13, 153 (1996) (“Policy Statements”).

1. Only one hypothetical example of clinical integration involving physician
networks is offered in the Policy Statements.  The example appears twice in the
Policy Statements in the context of a physician network in Statements 8, and is
the physician component of a physician-hospital organization in Statement 9.  In
this example, sufficient clinical integration is presumed to exist where physicians
in the network have: (1) invested in and developed mechanisms to provide cost-
effective quality care, including standards and protocols to govern treatment and
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utilization of services; and (2) adopted procedures to modify physician behavior
and assure adherence to network standards and protocols.  Under the Policy
Statements, such clinical integration would justify rule-of-reason treatment of any
joint pricing for integrated services provided the “price agreement, under these
circumstances, is subordinate to and reasonably necessary to achieve these
objectives.” Id.  at 86..

2. The Policy Statements treatment of physician networks characterized by clinical
integration is generally consistent with the treatment of joint ventures generally
under the antitrust laws.

a. First, joint ventures must be analyzed to determine if they involve
integrative efficiencies or are nothing other than a thinly disguised cartel.
Compare Arizona v. Maricopa County Medical Society, 457 U.S. 332
(1992) with Broadcast Music, Inc. v. Columbia Broadcasting System, 441
U.S. 1 (1979).  See generally U.S. DEP’T OF JUSTICE & FEDERAL TRADE
COMM’N, ANTITRUST GUIDELINES FOR COLLABORATIONS AMONG
COMPETITORS 2000) [hereinafter COMPETITOR COLLABORATION
GUIDELINES], reprinted in 4 Trade Reg. (CCH) ¶ 13, 161.

b. Second, if the joint venture is legitimate, the price or other restraints
imposed upon the venturers are evaluated to determine whether they are
reasonably necessary to achieve the efficiencies attributable to the venture.
See generally ABA Section of Antitrust Law, Antitrust Law
Developments 432-35 (5th ed. 2002) .  The Policy Statements do not
describe in detail how the joint price setting must be related to the
achievement of efficiencies from the clinical integration to avoid antitrust
risk.

3. FTC advisory opinions issued after the 1996 Policy Statements provide some
tangential guidance related to clinical integration but gaps have persisted in
interpretation of the necessary connection between efficiencies and price setting.

a. An FTC advisory opinion regarding Mayo Medical Laboratories, issued
about the time the Policy Statements were announced, concluded that “the
proposed networks would involve substantial integration among their
members that creates the likelihood of producing significant efficiencies,
and the price agreements are reasonably necessary for the network to
achieve those efficiencies and provide effective competition to other
sellers for statewide and regional contracts.”  FTC Staff Advisory Opinion
Letter to George A. Cumming, Jr., Esq., at 7 (July 17, 1996).

b. The FTC staff also decided not to challenge a proposed network of
ambulance companies in Michigan even though no substantial financial
risk sharing was involved.  This decision was apparently based upon: (1)
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the significant potential of the network in generating procompetitive
benefits for consumers; (2) the contribution by each participating company
in staffing and developing computer systems for such services; and (3) the
promise that the network would engage in other joint purchasing, training
and maintenance programs.  FTC Staff Advisory Opinion Letter to John
A. Cook, Esq. (January 23, 1997).

B. The MedSouth Opinion: The MedSouth Advisory Opinion is based on facts
concerning clinical integration similar to those contemplated by the Policy Statements
and in prior advisory opinions.  “MedSouth Opinion.”  These efficiencies include:
(1) the integration of the provision and delivery of primary and specialty services in a
coordinated fashion; (2) the use of a clinical resource management program in
practice protocols and oversight and reporting of physicians’ performance relative to
pre-established benchmarks, so as to improve patient outcomes, decrease use of
physician resources and provide MedSouth with a competitive advantage with respect
to other physician practices in the area; and (3) the ability to offer payers a network in
which all physicians have agreed to participate and in which the physicians will work
together to improve care and to compete with other physicians and physician groups.

1. The FTC staff was persuaded that the three elements of clinical integration
proposed by MedSouth would lead to significant consumer benefits.  See
MedSouth Opinion, at 5-6.

2. The FTC staff, however, appeared to suggest that the adoption of a common
clinical information system would not be sufficient, without the other programs,
to establish that otherwise competing members of a physician network have
integrated their practices in a manner or to an extent that joint negotiation of
prices could be deemed ancillary to an efficiency-enhancing joint venture.
MedSouth Opinion, at 6.

3. The opinion does not answer definitively what combination of information    and
operating protocols would be sufficient, and clearly indicates that it is relevant
how the proposed protocols will operate in practice.

II. How Much Market Share Is Too Much and Is Non-Exclusivity Real?

A. Pre-MedSouth: Under the Policy Statements, it is clear that market share is not
synonymous with market power.  Other indicia, such as the degree of non-exclusivity
and barriers to entry are relevant.  See, e.g., Policy Statements, at 64-67.

1. Generally speaking, however, the greater the combined market share of the
providers participating in the network, the more likely it will be that market power
will be found to exist.  Moreover, the establishment of “antitrust safety zones” for
exclusive and non-exclusive networks indicate the importance of market share
even if such market shares are not determinative.  Id.
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2. Evidence of non-exclusivity is critical not only to the antitrust safety zones in the
Policy Statements, but also to the litigated cases involving physician networks.
See, e.g., Mesa County Physicians IPA., Inc. (Mesa), FTC Docket No. 9284
(February 19, 1998).  Although it appeared to the FTC at the outset that the Mesa
IPA was the “exclusive” contracting entity for physicians in the IPA, the
physicians were in fact contracting with other payers.  This fact was critical in
establishing that the relative market share of the IPA did not permit an inference
of market power.  Where non-exclusivity in fact is present, an inference can be
drawn that the size of the IPA is determined by the demands of the market place
rather than the desire of the participating physicians to achieve market power
through an exclusive, collective bargaining arrangement.

B. The MedSouth Opinion: The MedSouth proposal involved a large number of
participating doctors concentrated in a distinct area of Denver.  In a number of
specialties, they accounted for more than one-half of the physicians with admitting
privileges at the three hospitals in South Denver.  MedSouth Opinion at 7.  In
addition, MedSouth adopted an explicit policy of nonexclusivity.  Id. at 8.  The
nominal adoption of non-exclusivity in the MedSouth proposal, appears to have been
significant in obtaining the FTC’s forbearance from challenging the proposed
arrangement.

1. The MedSouth Opinion explicitly notes, however, it is not clear how the
MedSouth arrangement will function in reality after the venture is launched both
with respect to the number of physicians ultimately involved and the degree of
non-exclusivity obtained.  With respect to the number of physicians actually
involved, the FTC noted that a “significant decrease in the number of MedSouth
participating physicians would lessen the risk of anticompetitive harm.”  Id. at 7.

2. The FTC also expressed concern that there might not be sufficient physicians in
the Southern part of Denver to the effect that:

We have heard some evidence that waiting
times for doctor appointments can be long and
that it can be hard to find a doctor,
particularly a primary care doctor.  To date,
however, in spite of that shortage there
appears to have been little new entry by
physicians.

Id. at 8.

3. With respect to the exclusivity issue, the FTC expressed concern that the:
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MedSouth members may have the incentive
and the ability to not to contract
independently of the venture … particularly
in light of doctors’ existing referral
arrangements, MedSouth members may be
able to discipline members of the IPA who
might be inclined to break ranks and contract
independently.  We cannot conclude with
certainty that MedSouth’s physicians actually
will contract outside the IPA; nor can we
conclude, at this early stage, that MedSouth’s
operation will restrict competition
unreasonably.

Id. at 8.

The FTC then creates significant uncertainty regarding its exclusivity analysis by
stating that:

We assume for purposes of this advisory
opinion that your representations regarding
the availability of MedSouth members to
contract individually with health plans at
competitive rates is accurate and will be born
out by the members’ actual conduct.

Id.

4. The exclusivity and market share analysis suggests that the FTC will be carefully
observing the degree to which the MedSouth arrangement denies other payers
access to a significant percentage of physicians on the Southside of Denver.  In
some ways, the MedSouth opinion provides less clarity and more ambiguity than
the outcome of the Mesa litigation if for no other reason than the facts in Mesa
were more fully developed than apparently was the case in MedSouth.

III. How Necessary Is the Joint Price-Setting to the Claimed Efficiencies?

A. Pre-MedSouth:  The Policy Statements provide that any agreement on price adopted
by the clinically-integrated physician practice be “subordinate to and reasonably
necessary to achieve…” objectives of the integration.  Policy Statements, 86, 71, and
80.  Moreover, the Policy Statements suggested that the use of an agent reduce the
risk of the network’s activities having anticompetitive effects on competition.   Id. at
86 n. 42 and text accompanying.
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1. Where the joint price-setting activity was not necessary to achieve efficiencies,
existing case law clearly indicates that the conduct would be subject to per se
treatment.  See, e.g., Arizona v. Maricopa County Medical Society, 457 U.S. 332
(1982).  Note that in Maricopa, the doctors did adopt a program of peer review
and were attempting to design price-caps that would allow the two medical
societies to compete with the newly-emerging HMOs.  The lack of connection
between this price-setting activity and any justifiable efficiencies doomed the
price-setting to per se treatment.

2. The Policy Statements are consistent with the more general antitrust law
concerning joint price-setting activities.  See, e.g., Competitor Collaboration
Guidelines at § 3.36(b).

B. The MedSouth Opinion:  The MedSouth opinion appears to provide some new
analysis regarding the necessary connection between the claimed efficiencies and the
joint price-setting.   The claimed efficiencies required the “ongoing collaboration and
interdependence among physicians from which the projected efficiencies flow.”
MedSouth Opinion, at 6 (emphasis supplied).  Merely providing for computerized
record-keeping and developing protocols would not provide be sufficient, the FTC
concluded, unless the doctors were “able to function as a group within which patients
are commonly referred.”  Id.  (emphasis supplied).

1. Close reading of the opinion letter suggests that the joint price-setting was
necessary to create a network of doctors that agreed to accept referrals from other
doctors in the network at a price negotiated by each doctor with the network and
then offered to payers.  Thus, the joint price-setting was justified as necessary to
ensure the continued participation of physicians or “some of the benefits [would]
likely … [be] unrealized.”  Id.

2. The MedSouth proposal also reduced antitrust risk by using a consultant to
develop fee proposals and to negotiate with each prospective physician participant
separately.  Id.  See Policy Statements at 86 n. 42.

3. The MedSouth proposal also contained a significant qualification concerning the
joint price-setting with respect to physicians who do not receive sufficient
referrals sufficient to integrate fully with the network.  Id. at 7.  This after-the-fact
analysis creates a potential risk factor that suggests that seems to undermine the
potential for realizing benefits. 
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