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Overview

Wisconsin’s Holding Company Act –
1985 Wisconsin Act 79

Alliant Energy Corp. v. Bie, 
330 F.3d 904 (7th Cir. 2002), rehearing 
denied, 336 F.3d 545 (7th Cir. 2003), cert.
denied, Alliant v. Bridge, ___ S. Ct. ___ 
(2004)

Court Ruling Upholds Structural Regulation
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Wisconsin Public Utility Holding 
Company Act  (WPUHC Act)

Statutory authority before creation of the Act

Circumstances surrounding the Act’s formation

1985 Wisconsin 
Act 79 1985 Wisconsin Act 79
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1985 Wisconsin Act 79

Legislative findings and purpose

1. Utilities’ diversification into non-utility business

2. Limited reinvestment opportunities 
in utility operations

3. State regulation of utility and 
holding company structure

4. Financial integrity of utilities
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1985 Wisconsin Act 79

5. Interests of public, consumers and investors can 
be benefited if public utility holding companies,

Conduct substantial business activities
Attract new business
Expand existing businesses
Provide investment capital for new business ventures
Promote employment and commerce



6

1985 Wisconsin Act 79

6. The Public interest could be protected if:

Affiliated transactions were subject to review and approval

Non-utility activity does not lessen competition, create a 
monopoly, restrain trade or constitute an unfair trade practice

Public utility operations remain subject to regulation

Holding company books and records are subject to review

Non-utility business does not adversely affect utility rates, 
reliability, and cost of or ability to raise capital

Provision of reasonably priced, reliable energy services 
remains the predominant business of a public utility holding 
company
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Holding Company Definition –
Wis. Stats. 196.795

Holding Company – Any company that owns 5% or 
more of a public utility; acquisition of more than 10% 
must be approved.

No person may form a holding company without 
Commission approval and the holding company 
must be a Wisconsin corporation.
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Holding Company Structural 
Limits   Wis. Stat. 196.795 

Regulation of investments in non-utility 
activities – asset cap – non-utility investments 
limited to 25%

Regulation of change in utility ownership –
anti-takeover provisions

Regulation of holding company financing 
under certain circumstances 
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Alliant v. Bie

Challenged Statutes

Anti-takeover − § 196.795(3)

Asset cap − § 196.795(6m)(b)

Regulation of holding company securities − § 196.795(5)(a)

In-state incorporation requirement − § 196.795(5)(L)

Prohibition of foreign ownership of public utility licenses, 
franchises, permits, etc. to operate utility plant or 
equipment − § 196.53
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District Court in 2000

Alliant’s Allegations:

Statutes in question are per se unconstitutional
because of direct burden on interstate commerce.

Interstate market for the purchase/sale of holding 
company stock restricted by state law.

Statutes violate Equal Protection Clause because 
classifications discriminate between Wisconsin 
and foreign corporations.
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District Court Decision –
February 2, 2001

The District Court dismissed the action for 
lack of subject matter jurisdiction.  

The court stated that the matter was not ripe.  
There was no injury in fact – Alliant’s claim of 
lower stock value was hypothetical.
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Decision of 7th Circuit Court 
of Appeals – January 17, 2002

Court of Appeals found the complaint  
sufficient and reversed district court. 

Court of Appeals held that while plaintiffs 
may not  be able to prove their allegations, 
they were entitled to try.

Remand to district court for trial.
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District Court –
Motions For Summary Judgment

Plaintiff’s argument –
The law directly regulates out of state conduct –
per se violation of Commerce Clause. 

Defendants’ argument –
Per se analysis is not appropriate.  The law 
indirectly regulates interstate commerce; under 
Pike v. Bruce Church balancing test, state interest 
supports indirect burden on interstate commerce.
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District Court Decision on 
Remand – May 20, 2002

Upheld  defendants’ motion for summary 
judgment in all respects.

Per se analysis not applicable as the effects 
on interstate commerce are indirect and 
justified by state interest in public utility 
regulation.
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Decision of 7th Circuit Court of 
Appeals – May 29, 2003

1. The in-state incorporation requirement is an 
unconstitutional Commerce Clause violation 
under Pike Balancing test because it is 
unsupported by a significant state interest.

2. Prohibition of the transfer of utility plant 
licenses, permits, and franchises to foreign 
corporations is constitutional because of 
underlying intrastate concerns.
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Decision of 7th Circuit Court of 
Appeals – May 29, 2003

3. Anti-takeover,  asset cap, and securities 
regulation provisions do not violate the 
Commerce Clause because these provisions 
evenhandedly and indirectly burden interstate 
commerce; the burden is justified by the state’s 
significant interest in utility regulation under 
Pike.
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Rehearing Denied by 7th Circuit 
Court of Appeals – July 14, 2003

The Court elaborated upon the Commerce 
Clause analysis, held that the indirect 
regulation of extra-territorial conduct is not 
a per se violation, and denied rehearing.
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United States Supreme Court

Centiorari denied 
January 12, 2004

States may constitutionally 
regulate holding company 
structure.

Court of Appeals’ decision 
binding precedent for  
Seventh Circuit.


