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The Brave New world of regulaTed 
overdrafT fees:  

how CaN BaNks PrePare?

Peter J. WilDer

This article summarizes the Federal Reserve’s recent amendments to Regulation 
E, which require banks to obtain consumers’ consent before charging any fee for 
overdraft services on automated teller machine and one-time debit card transac-
tions.  The new regulations will have far-reaching effects on retail banking poli-
cies and procedures, and, accordingly, an initial set of practical action items and 
important questions for banks to consider is provided at the end of this article. 

The mandatory compliance date is July 1, 2010.

Currently, banks may charge consumers a fee for overdraft protection 
services for ATM and debit card transactions without having to ob-
tain their written agreement or consent to do so. On November 12, 

2009, the Federal Reserve released a final rule and official staff commentary 
(the “Final Rule”) under Regulation E prohibiting the collection by banks 
of any fees from consumers in connection with certain overdraft protection 
services unless consumers affirmatively opt-in and consent to the bank’s over-
draft service and associated fees.1  Industry experts have estimated that this 
change may result in a loss of fee revenue of up to $15 billion annually to the 
financial services industry.2  The Final Rule applies to all consumers, includ-

Peter J. Wilder is an associate in the banking and Financial institutions practice 
group in the milwaukee, Wi, office of Godfrey & Kahn, S.C.  Special thanks to Jim 
Sheriff, a partner in the firm’s milwaukee office, and to John topczewski at John-
son bank in racine, Wi, for their contributions to this article.  the author may be 
contacted at pwilder@gklaw.com.

Published in the February 2010 issue of The Banking Law Journal. 
Copyright 2010 aleXeSolutioNS, iNC. 1-800-572-2797.
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ing existing account holders, but excludes business or commercial accounts.  
Banks must comply with the Final Rule by July 1, 2010.

summary oF tHe FInal rule

opt-In Consent requirement

 The Final Rule requires banks to provide consumers with the right to 
opt-in, or affirmatively consent, to the bank’s overdraft services for ATM and 
one-time, non-recurring debit card transactions.  No fee for these overdraft 
services may be assessed without the consumer’s affirmative consent to such 
services.
 As a result, after July 1, 2010, before assessing any fees for ATM and one-
time debit card overdraft services, banks will be required to:

• provide written notice describing the bank’s overdraft service, fees and 
charges in detail (this notice must be segregated and separate from all 
other account disclosures);3

• provide a reasonable opportunity for the consumer to opt-in;4

• obtain the consumer’s affirmative consent;5 and

• provide the consumer with written confirmation of the consumer’s con-
sent including a statement informing the consumer of the right to revoke 
such consent.6

 To provide a safe harbor form of notice, the Federal Reserve has provided 
a model opt-in notice for banks to use entitled “What You Need to Know 
about Overdrafts and Overdraft Fees.”7

 The opt-in requirement in the Final Rule applies only to situations in 
which a bank would charge a fee for paying an overdraft on any ATM or one-
time debit card transaction.  This would include both ATM cash withdrawals 
and other transactions involving ATMs, such as bill payments, postage stamp 
purchases and inter-bank account payments and transfers.8  For one-time 
debit card transactions, the Final Rule applies whether the transaction is orig-
inated at a point-of-sale terminal, on-line or by telephone.9
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 Significantly, overdrafts that are created by checks, ACH transactions, 
or recurring debits (such as automatic bill payments) are not covered by the 
Final Rule,10 meaning that banks will still be able to charge fees for honoring 
overdrafts in these situations without first obtaining the consumer’s affirma-
tive consent.  The Federal Reserve was sensitive to consumer comments that 
distinguished between having to pay fees for overdrafts created by checks or 
recurring automatic payments versus paying for such fees for overdrafts ini-
tiated at ATM or point-of-sale terminals.11  In addition, overdrafts that are 
paid directly by charging an overdraft line of credit account, or a credit card 
account or home equity line, are not covered by the Final Rule.12

 The opt-in notice required under the Final Rule must be in writing and 
segregated from all other account disclosures given to the consumer.13  For 
example, the notice cannot be contained or buried within deposit account 
rules or other agreements presented to a consumer at account opening.  Con-
sumers must be given a reasonable opportunity to consent to the overdraft 
services once they are presented with a notice of the right to opt-in.  Consent 
may be obtained in person, in writing, electronically, or via a readily available 
telephone number.14

 Upon receiving consumer consent, the institution must provide written 
or, if the consumer agrees, electronic confirmation back to the consumer that 
their consent has been received.15  This confirmation must disclose to con-
sumers their continuing right to revoke their consent.16  Consumers have the 
unilateral right to revoke their opt-in consent at any time, and banks must 
comply with such revocation as soon as reasonably practical.17  After a con-
sumer has revoked consent, banks may no longer charge that consumer for 
any overdraft fees for ATM and one-time debit card transactions.

same account terms, Conditions, and Features

 Banks are prohibited under the Final Rule from varying account terms, 
conditions and features (other than the overdraft service for ATM and debit 
card transactions) for consumers who do not opt-in.18  These terms, condi-
tions, and features include, but are not limited to, interest rates, minimum 
balance requirements, account features, such as online bill payment services, 
and the type of ATM or debit card provided to the account holder.19
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exception to opt-in requirement

 The notice and opt-in requirements do not apply to banks that have a 
policy and practice of declining to authorize and pay ATM and debit card 
transactions when the bank has a reasonable belief at the time of the authoriza-
tion request that the consumer does not have sufficient funds available to cover 
the transaction.20  Where only some of the bank’s products qualify for this ex-
ception, a bank may apply it on an account-by-account basis.21  This exception 
appears to allow banks to, in effect, “opt-out” of the Final Rule’s notice and 
opt-in requirements by eliminating overdraft services on ATM and one-time 
debit card transactions.22  

mandatory Compliance

 The new opt-in rule applies to all consumer accounts, even those existing 
before the Final Rule’s implementation date.  For accounts opened after July 
1, 2010, banks must obtain a consumer’s “opt-in” before assessing any fee for 
ATM or one-time debit card overdraft services.23  However, banks will have 
until August 15, 2010 to obtain an existing account holders’ “opt-in.”24

last-mInute revIsIons By tHe Federal reserve

 On February 19, 2010, the Federal Reserve proposed several last-minute 
changes to the Final Rule.  Significantly, the proposal would prohibit all over-
draft fees — not just those related to ATM and one-time debit card transac-
tions — if a bank fails to comply with the Final Rule by July 1, 2010.25  The 
Federal Reserve said, “Institutions that do not make the necessary systems 
changes could not assess daily or sustained, negative balance or similar over-
draft fees or charges, even on checks and other transactions not subject to the 
opt-in requirement, after the final rule’s mandatory compliance date of July 
1, 2010.”  Public comments on the proposed rule must be received by the 
Federal Reserve on or before March 31, 2010.

dIsCussIon oF tHe FInal rule

 It is important to note that this revision to Regulation E is only one of 
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several developments currently being considered by the Federal Reserve and 
Congress relating to checking account overdraft fees.  Proposals range from 
limiting account overdraft fees to mandating that all debits and checks be 
processed in low-to-high amount order to reduce the aggregate number of 
overdrafts.  In fact, a bill to further limit overdraft fee practices was intro-
duced in the Senate shortly after the Final Rule was released.26  The revisions 
to Regulation E affecting overdraft fees and practices will present significant 
and costly operational and compliance challenges for banks.  Moreover, the 
Federal Reserve’s February 19 proposed rule would essentially penalize banks 
that fail to comply with the Final Rule by prohibiting all overdraft fees, even 
those on checks or other transactions not covered by the Final Rule’s opt-in 
requirement, increasing the pressure on banks to be fully prepared by July 1, 
2010.
 New systems must be put into place to ensure that all new and existing 
consumers are given opt-in notices, should a bank decide to continue to pay 
ATM and one-time debit card overdrafts and charge fees for this service.  
Consumers’ overdraft service preferences must then be continuously moni-
tored.  Processors and banks will be forced to invest significant resources to 
ensure that they are able to distinguish between overdrafts caused by differ-
ing types of transactions (e.g. ACH, check, ATM, debit cards, etc.).  Many 
industry commenters to the Federal Reserve pointed out that their current 
operations and systems could not even distinguish between the various types 
of transactions (e.g., a one-time payment versus an automatically recurring 
debit) creating an account overdraft.
 Overdraft fees often constitute a significant percentage of a bank’s to-
tal deposit service revenues.  However, many banks, particularly community 
banks, do not pay overdrafts on ATM and one-time debit card transactions.  
These banks still incur overdraft charges, for example, from card networks, 
in limited circumstances.  Revenues from overdraft fees are often modest for 
these banks compared to banks that use overdraft services as an important 
tool to attract customers.  As a result, the Final Rule will have a disparate 
impact on banks depending on how important overdraft services are to their 
revenue streams.  
 The opt-in approach mandated in the Final Rule undoubtedly will re-
sult in decreased future overdraft income for the financial services industry.  
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Whether a bank wishes to continue offering overdraft services for ATM and 
one-time debit card transactions (or at all) must be determined by calculating 
the amount of revenue earned on overdraft fees and the total cost of comply-
ing with the New Rule (e.g. cost of giving notice, tracking revocations, etc.).  
 Banks that wish to continue offering overdraft services will almost cer-
tainly see a decrease in overdraft revenue because a number of consumers will 
refuse to opt-in.  As a result, those banks will search for new ways to replace 
their lost income, which could include a reduction in the number of free ac-
count services and an increase in the dollar-amount of overdraft fees for those 
consumers who opt-in.27

PraCtICal tools

 Because the Final Rule will impact relationships with every retail con-
sumer, banks should take care now to understand the changes to Regulation 
E and be prepared for implementation and compliance with the Final Rule 
by July 1, 2010.  Following is a list of action items and discussion topics to 
help banks begin determining how they will comply with the new overdraft 
rules.

Action Items:

(1) Appoint a committee or individual to be responsible for compliance with 
the new Final Rule.

(2) Review the Final Rule and Model Notice “What You Need to Know 
about Overdrafts and Overdraft Fees.”

(3) Review account opening procedures and current overdraft policies and 
fees.

(4) Contact key processing vendors to determine what changes they are mak-
ing to address the changes in overdraft requirements.

(5) Review overdraft fee revenues related to ATM and debit card transac-
tions, and plan for reduced revenues in connection with these fees.

(6) Develop new systems for providing opt-in notices, obtaining consent to 
charge overdraft fees, providing confirmation of consent, and tracking 
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revocations of consent.

(7) Be prepared for increased customer questions about payment and trans-
action denials.

Important Questions:

(1) How will you track consumers who have opted-in or failed to opt-in?

(2) What format is best for giving notice of overdraft services, receiving con-
sent and confirming receipt of consent (e.g. written, electronic, etc.)?

(3) How will you track revocations of consent?

(4) Are revenues received from overdraft fees for ATM and one-time debit 
card transactions outweighed by the new compliance burden, expense 
and risk?  Is it worth it to your bank to continue offering overdraft pro-
tection for your customers’ ATM and debit card transactions?

ConClusIon

 The Federal Reserve’s Final Rule will have a far-reaching impact on retail 
banking operations.  However, the Federal Reserve may not have the final say 
on consumer overdraft protection.  Banks should pay close attention to what 
is happening in Congress, where further overdraft fee reform continues to be 
a priority.  For now, banks should continue to work with their compliance 
and legal personnel to ensure that their operations will be compliant with the 
Final Rule on July 1, 2010.

notes
1 The Final Rule was later published in the Federal Register on November 17, 2009.  
2 Ken Patrick, Viewpoint: Provide Value to Replace Overdraft-Fee Income, American 
Banker, October 30, 2009.  As the result of the Final Rule and the Credit Card Act 
of 2009, Banks stand to lose approximately $50 billion in revenue streams.  The 
Federal Reserve estimates that banks generate between $25 billion and $38 billion a 
year in overdraft fees (including check overdraft fees not covered by the Final Rule).  
Stephen Labaton, New Rules Would Restrict Overdraft Fees on Debit Cards, N.Y. Times, 
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November 12, 2009.
3 12 C.F.R. § 205.17(b)(1)(i).
4 12 C.F.R. § 205.17(b)(1)(ii).
5 12 C.F.R. § 205.17(b)(1)(iii).
6 12 C.F.R. § 205.17(b)(1)(iv).
7 www.federalreserve.gov/newsevents/press/bcreg/bcreg20091112a3.pdf. 
8 74 Fed. Reg. 59033, 59040.
9 Official Staff Interp 17(b)(1)(iii) Opt-in Requirement. 
10 74 Fed. Reg. 59033, 59040.
11 The Federal Reserve’s consumer testing revealed that participants were more likely 
to pay important bills (e.g. utilities and rent) using checks, ACH, and recurring 
debits, and to use debit cards on a one-time basis for discretionary purchases.  
Accordingly, the Federal Reserve reasoned, consumers are better off paying overdraft 
fees for checks, ACH payments, and recurring debits to cover significant household 
expenses without having to opt into overdraft service.
12 12 C.F.R. § 205.17(a)(1).
13 The notice can be given electronically only if the consumer consents.
14 12 C.F.R. § 205, Official Staff Interp. 17(b)(4).
15 12 C.F.R. § 205.17(b)(1)(iv).
16 Id.
17 12 C.F.R. § 205.17(f ).
18 12 C.F.R. § 205.17(b)(3).
19  12 C.F.R. § 205, Official Staff Interp. 17(b)(3)-1.
20 12 C.F.R. § 205.17(b)(4).
21 12 C.F.R. § 205, Official Staff Interp. 17(b)(4)-1.
22 The applicability of this exception is not clear.  For example, can a bank that does 
not offer overdraft services charge an overdraft fee on an ATM withdrawal if the 
overdraft occurs due to a disruption in the ATM network? Can the bank charge an 
overdraft fee if a gas station authorizes a $1 transaction, but the actual amount posts 
for an amount that overdraws the consumer’s account?  Network rules require banks 
to pay these transactions.  Initially it would appear that a bank could charge overdraft 
fees in these situations without having a consumer’s opt-in so long as the bank has 
a policy and practice of declining to authorize such transactions when they have a 
reasonable belief that the consumer’s account contains insufficient funds.  
 However, the Federal Reserve specifically rejected a similar exception from the 
Final Rule that would have allowed a bank — regardless of its policies and practices for 
overdraft coverage — to assess an overdraft fee if it had a reasonable belief that there 
were sufficient funds available in the consumer’s account at the time it authorized 
the ATM or debit card transaction.  The Federal Reserve stated the following as its 
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rationale: “The Board believes that consumers who make the choice not to opt in 
may reasonably expect an ATM or one-time debit card transaction to be declined 
if there are insufficient funds in their account, and that they will not be charged 
overdraft fees.  Adopting exceptions to the prohibition on fees would undermine 
the consumer’s ability to understand the institution’s overdraft practices and make 
an informed choice.”  Indeed, a proposed rule issued by the Federal Reserve on 
February 19, 2010 attempts to clarify this issue in response to industry confusion.  
The proposed rule makes it clear that banks having a regular policy of blocking ATM 
and one-time debit transactions when they believe an account lacks sufficient funds 
are exempt only from the notice and opt-in requirements. Such banks may not assess 
overdraft fees without obtaining consumers’ opt-in. 75 Fed. Reg. 9120, 9121-9122 
(proposed March 1, 2010).
23 12 C.F.R. § 205.17(c)(2).
24 12 C.F.R. § 205.17(c)(1).
25 75 Fed. Reg. 9120, 9124 (proposed March 1, 2010).
26 S. 1799, 111th Cong. (2009).  S. 1799, was presented as the “Fairness and 
Accountability in Receiving Overdraft Coverage Act of 2009” or the “FAIR Overdraft 
Coverage Act.”  In introducing the bill, Senator Christopher Dodd stated: “Last week, 
the Federal Reserve released a new rule that would require banks to get a customer’s 
consent before enrolling them in an overdraft coverage program…But my legislation 
goes further…And let’s remember, regulators did little while consumers were 
taken advantage of by these misleading and unfair overdraft programs.”  Protecting 
Consumers from Abusive Overdraft Fees: The Fairness and Accountability in Receiving 
Overdraft Coverage Act, 111th Cong. (2009) (opening statement of Christopher J. 
Dodd, Chairman, U.S. Senate Committee on Banking, Housing, and Urban Affairs).
27 Some banks are also proposing new short-term loan products to replace the loss of 
overdraft fee revenue. Jeff Plungis, Banks May Use Payday-Style Loan to Replace Lost 
Ovedraft Fees, Bloomberg Press, February 23, 2010.


