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I.  HISTORY OF TRIBAL SOVEREIGNTY AND U.S. LAW 

 

A. International Law Underpinnings 

1. In the Sixteenth Century, Francisco de Victoria, at the request of the 

Spanish Crown, analyzed the rights of western hemisphere aborigines in 

their lands under general principles of international law. Victoria 

concluded that: 

(a) the Indians were owners of the land, 

(b) discovery by European nations conveyed title only to land not 

owned by Indians, and 

(c) acquisition of Indian land could be made only with the consent of 

Indians.  
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De Indis Et De Ivre Belli Relectiones.  See Felix Cohen's 

Handbook of Federal Indian Law, 1982 Edition (hereinafter 

“Cohen Strickland Ed. 1982”) pp. 50-53. 

2. The practice of the European powers of acquiring Indian land by treaty 

purchase reflects European acknowledgment of tribes’ sovereign status 

and the international law foundation of Indian law.  While it does not 

appear that Messrs. Cortes, Pizarro, et al. were familiar with, or impressed 

by, Victoria’s analysis, the principles of Victoria were acknowledged by 

the colonial powers of North America. The Dutch and English settlers 

generally acquired their lands by purchase.  Cohen Strickland Ed. 1982, 

53.  

B. English Colonial Practices.  

1. Controversy over royal land patents.  The British Crown issued patents to 

the colony of Massachusetts Bay, imparting both the possession to the 

land, subject to royal title, and the right of self-government.  Colonists 

debated the extent to which they were obligated to purchase land.  The 

Puritan colonists considered as “unoccupied” large areas of land regarded 

as hunting and fishing grounds by New England tribes. Roger Williams’ 

suggestion that royal patents were invalid because they purported to 

convey land owned by others (Indians) was one of the reasons for his 

expulsion from Massachusetts Bay.   

2. While colonists questioned Indians’ actual title, Indian military power 

made acquisition by purchase a necessity.  Both the English Colonial 

governments and the British Crown treated the tribes as independent 

nations, acquiring land by treaty purchase.   
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3. Land acquisitions caused hostility in the Indian country, causing a number 

of English colonies to enact laws prohibiting purchases not approved by 

the government.  

4. After the French and Indian War, George III tried to remedy Indian 

hostility with his Proclamation of 1763, defining the Indian country and 

prohibiting purchases not approved by the crown.  

5. Article IX of the Articles of Confederation, ratified in 1781, provided: 

“The United States in Congress assembled shall also have the sole and 

exclusive right and power of …  regulating the trade and managing all 

affairs with the Indians, not members of any of the States, provided that 

the legislative right of any State within its own limits be not infringed or 

violated.”  

6. Post-war treaties established precedent of treating with tribes as sovereign 

governments: The treaties of 1784 at Fort Stanwix (Six Nations), 1785 at 

Fort McIntosh (Delawares, Wyandots, Chippewas and Ottawas) and 1786 

at Fort Finney (Shawnees) recognized territories, assumed cessions, 

without compensation; based on the notion that tribes had sided with the 

British and had been conquered.  

C. Constitutional Basis of Federal Authority over Indians.  

1. Indians Mentioned in the U.S. Constitution (effective June 21, 1788) Just 

Twice 

(a) U.S. Constitution, Art. I, § 2: “Representatives and direct Taxes 

shall be apportioned among the several States which may be 

included within this Union, according to their respective Numbers, 

which shall be determined by adding to the whole Number of free 
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Persons, including those bound to Service for a Term of Years, and 

excluding Indians not taxed, three fifths of all other Persons.”  

(b) U.S. Constitution, Art. I, § 8, Cl. 3: Congress shall have the Power 

“To …  regulate Commerce with foreign Nations, and among the 

several States, and with the Indian Tribes;” The U.S. Constitution 

affirms the federal government’s authority to enter into dealings 

with the Indian tribes, an apparent reaffirmation of the tribe's status 

as sovereigns. 

2. In 1789, Secretary of War Knox sought Senate ratification of the treaty of 

Ft. Harmar, setting a precedent for negotiation by federal commissioners, 

and ratification by the Senate under Treaty power clause; 1795 Treaty of 

Greenville.  

3. 1789-1871. The President enters into hundreds of treaties with Indian 

tribes, ratified by the Senate (or not).  

D. In Cherokee Nation v. Georgia, 30 U.S. 1 (1831), the Supreme Court 

acknowledged tribes’ “unquestionable” right to their lands but declined to 

recognize them as “foreign” nations:  “They may, more correctly perhaps, be 

denominated domestic dependent nations . . .  Their relation to the United States 

resembles that of a ward to his guardian.”  30 U.S. at 17.   

E. Worcester v. Georgia, 31 U.S. 515 (1832).  One of the cornerstone decisions in 

U.S. Indian law, the Worcester decision rejected President Jackson's attempt to 

subject Indian tribes east of the Mississippi (in this case the Cherokees):  

1. “The English, the French, and the Spaniards were equally competitors for 

their [Indians’] friendship and their aid.  Not well acquainted with the 

exact meaning of words, nor supposing it to be material whether they were 

called the subjects, or the children of their father in Europe; lavish in 
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professions of duty and affection, in return for the rich presents they 

received; so long as their actual independence was untouched and their 

right to self government acknowledged, they were willing to profess 

dependence on the power which furnished supplies of which they were in 

absolute need, and restrain dangerous intruders from entering their 

country; and this was probably the sense in which the term was understood 

by them.”  31 U.S. at 546-7. 

2. “The king purchased their lands when they were willing to sell, at a price 

they were willing to take; but never coerced a surrender of them.  He also 

purchased their alliance and dependence by subsidy; but never intruded 

into the interior of their affairs, or interfered with their self government, so 

far as respected themselves only.”  31 U.S. at 547.   

3. “The Cherokee Nation, then, is a distinct community, occupying its own 

territory, with boundaries accurately described, in which the laws of 

Georgia can have no force, and which the citizens of Georgia have no 

right to enter but with the assent of the Cherokees themselves or in 

conformity with treaties and with the Acts of Congress.”  31 U.S. at 561.   

4. President Jackson ignored Justice Marshall’s ruling and forcibly removed 

the Cherokees.  

F. By the Act of March 3, 1871, 16 Stat. 566, Congress provided “No Indian nation 

or tribe, within the territory of the United States, shall be acknowledged or 

recognized as an independent nation, tribe or power with whom the United States 

may contract by treaty; but no obligation of any treaty lawfully made and ratified 

with any such Indian nation or tribe prior to March 3, 1871, shall be hereby 

invalidated or impaired.” Land cessions, however, continued to be negotiated.  

The government continued to recognize Indian rights of ownership and self-

government. Agreements were enacted as laws rather than treaties after 1871.   
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G. Modern Formulations of Tribal Sovereignty:  

1. White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 142, 100 S. Ct. 

2578, 2583, 65 L. Ed. 2d 665 (1980): Long ago, the Court departed from 

Mr. Chief Justice Marshall’s view that ‘the laws of [a State] can have no 

force’ within reservation boundaries…  At the same time, we have 

recognized that the Indian tribes retain ‘attributes of sovereignty over both 

their members and their territory’. [Cites omitted.] As a result, there is no 

rigid rule by which to resolve the question whether a particular state law 

may be applied to an Indian reservation or to tribal members. The status of 

the tribes has been described as ‘an anomalous one and of complex 

character,’ for, despite their partial assimilation into American culture, the 

tribes have retained ‘a semi-independent position..., not as States, not as 

nations, not as possessed of the full attributes of sovereignty, but as a 

separate people, with the power of regulating their internal and social 

relations, and thus far not brought under the laws of the Union or of the 

State within whose limits they resided.’ [Cites omitted.] 

2. Plains Commerce Bank v. Long Family Land and Cattle Company, 128 

S.Ct. 2709, 2718 (2008) (citations and quotations omitted.):  

We have frequently noted, however, that the sovereignty that the Indian 

tribes retain is of a unique and limited character.”  It centers on the land 

held by the tribe and on tribal members within the reservation. See United 

States v. Mazurie, 419 U.S. 544, 557, 95 S.Ct. 710, 42 L.Ed.2d 706 (1975) 

(tribes retain authority to govern “both their members and their territory,” 

subject ultimately to Congress); see also Nevada v. Hicks, 533 U.S. 353, 

392, 121 S.Ct. 2304, 150 L.Ed.2d 398 (2001) (“tribes retain sovereign 

interests in activities that occur on land owned and controlled by the 

tribe”). 
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H. Federal Supremacy 

 

1. Tribal sovereignty is subject to the superior authority of the federal 

government. Indeed, the Supreme Court has characterized the federal 

authority over tribes as “plenary.” Lone Wolf v. Hitchcock, 187 U.S. 553 

(1903).  

2. Under a commonly accepted formulation, federal laws of general 

applicability apply to a tribe unless the statute specifically excludes Indian 

tribes or unless, if the statute is silent on the issue of applicability to Indian 

tribes, one of the following conditions is met:  

(a) The law touches exclusive rights of self-governance in purely 

intramural matters; 

(b) The application of the law to the tribe would abrogate rights 

guaranteed by Indian treaties; or 

(c) There is proof by legislative history or some other means that 

Congress intended that the law not apply to Indians on their 

reservations. 

Donovan v. Coeur d’Alene Tribal Farm, 751 F.2d 1113 (9th Cir. 1985). Accord, United 

States v. Funmaker, 10 F.3d 1327, 1330-31 (7th Cir. 1993); Smart v. State Farm Ins. Co., 

868 F.2d 929 at 932-933 (7th Cir. 1989); Reich v. Mashantucket Sand & Gravel, 95 F.3d 

174 (2nd Cir. 1996).Florida Paraplegic Association v. Miccosukee Tribe of Indians, 166 

F.3d 1126 (11th Cir. 1999). 

II.  RIGHTS OF TRIBAL NATIONS’ CITIZENS VS. U.S. CITIZENSHIP 

A. U.S. & State Citizenship 

1. U.S. Constitution, Art. I, § 2:  “Indians not taxed” excluded from census to 

determinate representation and taxation.  
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2. U.S. Constitution, Amt XIV: “All persons born or naturalized in the 

United States, and subject to the jurisdiction thereof, are citizens of the 

United States and of the state wherein they reside.”  

3. Notwithstanding the Fourteenth Amendment, Indians maintaining tribal 

relations were historically not considered “subject to the jurisdiction” of 

the United States in the Fourteenth Amendment sense:  

The pledge to secure to these people, with whom the United States 

was contracting as a distinct political body, an orderly government, 

by appropriate legislation thereafter to be framed and enacted, 

necessarily implies, having regard to all the circumstances 

attending the transaction, that among the arts of civilized life, 

which it was the very purpose of all these arrangements to 

introduce and naturalize among them, was the highest and best of 

all,—that of self-government, the regulation by themselves of their 

own domestic affairs, the maintenance of order and peace among 

their own members by the administration of their own laws and 

customs. They were nevertheless to be subject to the laws of the 

United States, not in the sense of citizens, but, as they had always 

been, as wards, subject to a guardian; not as individuals, 

constituted members of the political community of the United 

States, with a voice in the selection of representatives and the 

framing of the laws, but as a dependent community who were in a 

state of pupilage, advancing from the condition of a savage tribe to 

that of a people who, through the discipline of labor, and by 

education, it was hoped might become a self-supporting and self-

governed society. Ex Parte Crow Dog, 109 U.S. 556, 568-69 

(1883)  
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4. In The Kansas Indians,  72 U.S. 737 (1867), the Supreme Court denied 

Kansas the right to tax lands held by Indians “under patents, without 

power of alienation, except by consent of the Secretary of the Interior,” 

ruling that “until they are clothed with the rights and bound to all the 

duties of citizens they enjoy total immunity from state taxation.” 72 U.S. 

at 755-56. .  

5. Section 6 of the General Allotment Act, Feb. 8, 1887, 24 Stat., 388, 

provided a pathway to citizenship:  

(a) That upon the completion of said allotments and the patenting of 

the lands to said allottees, each and every member of the respective 

bands or tribes of Indians to whom allotments have been made 

shall have the benefit of and be subject to the laws, both civil and 

criminal, of the State or Territory in which they may reside; and no 

Territory shall pass or enforce any law denying any such Indian 

within its jurisdiction the equal protection of the law. 

(b) And every Indian born within the territorial limits of the United 

States to whom allotments shall have been made under the 

provisions of this act, or under any law or treaty, and every Indian 

born within the territorial limits of the United States who has 

voluntarily taken up, within said limits, his residence separate and 

apart from any tribe of Indians therein, and has adopted the habits 

of civilized life, [and every Indian in Indian Territory,] is hereby 

declared to be a citizen of the United States, and is entitled to all 

the rights, privileges, and immunities of such citizens, whether said 

Indian has been or not, by birth or otherwise, a member of any 

tribe of Indians within the territorial limits of the United States 

without in any manner impairing or otherwise affecting the right of 

any such Indian to tribal or other property. 
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6. In 1906, Congress amended the Allotment Act through the Burke Act, 34 

Stat., 182, providing that Indians would acquire citizenship only when the 

restrictions were lifted from their land patents. The Burke Act also 

authorized the Secretary of the Interior to issue fee simple patents based 

on his unilateral determination that an Indian was “competent and capable 

of managing his or her affairs.”  

7. The wholesale issuance of fee simple patents largely accounts for the 

“checkerboard” land tenure pattern common on many Indian 

reservations.”  

8. Acquisition of citizenship by tribal members did not, however, deprive the 

federal government of the authority to enforce laws against the sale of 

alcohol to Indians. United States v. Nice, 241 U.S. 591 (1916).  

9. In 1924, Congress conferred citizenship on all Indians born in the United 

States.  42 Stat. 253, 8 U.S.C. § 1401(b).  This enactment put to rest, once 

and for all, the notion that the acquisition of citizenship by an Indian 

somehow undermined the Indian's tribal relation or the jurisdiction of the 

federal government.   

B. Tribal Citizenship 

1. Tribes have the authority to determine membership. Santa Clara Pueblo v. 

Martinez, 436 U.S. 49, 55, 98 S.Ct. 1670, 56 L.Ed.2d 106 (1978). 

2. Federal Court frequently decline requests from disenrolled tribal members 

to intervene.  

3. In 1968, the federal government enacted the Indian Civil Rights Act, 25 

U.S.C. §§1301, 1302, which imposes most of the Bill of Rights on tribal 

governments. There is, however, no federal right of action against tribes 

for violations of the ICRA, except in the limited situations in which 
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habeas corpus applies. Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55, 

98 S.Ct. 1670, 56 L.Ed.2d 106 (1978) 

III.  STATE LAW VERSUS TRIBAL LAW 

A.  “Indian country”  

1. Indian country includes “(a) all land within the limits of any Indian 

reservation under the jurisdiction of the United States government, 

notwithstanding the issuance of any patent, and including rights-of-way 

running through the reservation, (b) all dependent Indian communities 

within the borders of the United States whether within the original or 

subsequently acquired territory thereof, and whether within or without the 

limits of a state, and (c) all Indian allotments, the Indian titles to which 

have not been extinguished, including rights-of-way running through the 

same.” 18 U.S.C. § 1151.  Alaska v. Native Village of Venetie, 522 U.S. 

520, 527 n.1, 118 S. Ct. 948, 140 L. Ed. 2d 30, 37-38 (1998). 

2. “Generally speaking, primary jurisdiction over land that is Indian country 

rests with the Federal Government and the Indian Tribe inhabiting it, and 

not with the States.” Alaska v. Native Village of Venetie, 522 U.S. at 527, 

140 L. Ed. 2d 30, 38 n. 1 (1998)  

B. State Jurisdiction Over Indians In Indian Country 

1. State jurisdiction over Indians in Indian country may be barred on either of 

two grounds, federal preemption or infringement of the tribal right of self-

government. White Mountain Apache Tribe v. Bracker, 446 U.S. 132, 142 

(1980). 

2. While there is no absolute prohibition, the exercise of State jurisdiction 

over Indians in Indian country is permitted only under exceptional 

circumstances, as described recently by the Supreme Court in Hicks v. 

Nevada: 
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(a) “That is not to say that States may exert the same degree of 

regulatory authority within a reservation as they do without. To the 

contrary, the principle that Indians have the right to make their 

own laws and be governed by them requires ‘an accommodation 

between the interests of the Tribes and the Federal Government, on 

the one hand, and those of the State, on the other; [cite omitted.]  

‘When on-reservation conduct involving only Indians is at issue, 

state law is generally inapplicable, for the State’s regulatory 

interest is likely to be minimal and the federal interest in 

encouraging tribal self-government is at its strongest.’[Cite 

omitted.] When, however, state interests outside the reservation are 

implicated, States may regulate the activities even of tribe 

members on tribal land, as exemplified by our decision in 

Confederated Tribes. In that case, Indians were selling cigarettes 

on their reservation to nonmembers from off-reservation, without 

collecting the state cigarette tax. We held that the State could 

require the Tribes to collect the tax from nonmembers, and could 

‘impose at least ‘minimal’ burdens on the Indian retailer to aid in 

enforcing and collecting the tax,’ [cite omitted]. It is also well 

established in our precedent that States have criminal jurisdiction 

over reservation Indians for crimes committed (as was the alleged 

poaching in this case) off the reservation.  

Nevada v. Hicks, 533 U.S.353, 361-62 (2001)  

3. State attempts to regulate Indians in Indian country have frequently been 

invalidated as a matter for federal law, e.g.,  

(b) California v. Cabazon Band of Mission Indians, 480 U.S. 202, 

214-215, 107 S.Ct. 1083, 94 L. Ed. 2d 244 (1987)(state civil 

regulation of tribal gaming prohibited);  
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(c) Bryan v. Itasca County, 426 U.S. 373, 48 L. Ed. 2d 710, 96 S. Ct. 

2102 (1976)(state personal property tax on tribal members in 

Indian country prohibited);  

(d) McClanahan v. Arizona Tax Commission, 411 U.S. 164, 36 

L. Ed. 2d 129, 93 S. Ct. 1257 (1973) (state income tax on tribal 

members in Indian country prohibited). 

(e) Fisher v. District Court, 424 U.S. 382 (1976) (adjudication by state 

courts of adoption proceeding involving only Indians would 

infringe tribe’s right of self-government.    

(f) Williams v. Lee, 358 U.S. 217 (1959). (State court suit by non-

Indian merchant seeking payment from tribe members for goods 

bought on credit at an on-reservation store would infringe tribal 

rights of self-government.)   

4. With respect to their activities outside Indian country, tribes are subject to 

state jurisdiction but retain their sovereign immunity from suit. New 

Mexico v. Mescalero Tribe, 462 U.S. 324, 337 (1983).  

C. State Jurisdiction Over Non-Indians in Indian Country  

1. States have criminal jurisdiction over non-Indians for crimes within Indian 

country. U.S. v. McBratney, 104 U.S. 621 (1882). Draper v. United States, 

164 U.S. 240 (1896).  

2. States normally also have civil jurisdiction over non-Indians in Indian 

country: “This Court's more recent cases have recognized the rights of 

States, absent a congressional prohibition, to exercise criminal (and, 

implicitly, civil) jurisdiction over non-Indians located on reservation 

lands.”  County of Yakima v. Yakima Nation, 502 U.S. 251, 257-58, 116 

L. Ed. 2d 687, 112 S. Ct. 683 (1992).   
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3. State jurisdiction over non-Indians may be barred, however, where the 

exercise of such jurisdiction would infringe a tribe’s right of self-

government a federal policy. New Mexico v. Mescalero Tribe, 462 U.S. 

324 (1983) (State could not exercise jurisdiction over hunting and fishing 

of non-Indians on tribal trust lands, where tribe had its own, federally-

supported hunting and fishing regulations); White Mountain Apache Tribe 

v. Bracker, 448 U.S. 136 (1980) (state could not tax on reservation 

activities of non-Indian loggers logging tribal timber). 

D. Tribal Jurisdiction  

1. As a general rule, tribes lack jurisdiction over non-members. Indeed, 

enforcing the rule against tribal jurisdiction over non-members has been a 

major preoccupation of the Supreme Court. The Court addressed the issue 

in its 2008 decision in Plains Commerce Bank v. Long Family Land and 

Cattle Company, 128 S.Ct. 2709, 2718-19 (2008):  

[T]ribes do not, as a general matter, possess authority over non-

Indians who come within their borders: “[T]he inherent sovereign 

powers of an Indian tribe do not extend to the activities of 

nonmembers of the tribe.”  Montana, at 450 U.S., at 565, 101 S.Ct. 

1245.   As we explained in Oliphant v. Suquamish Tribe, 435 U.S. 

191, 98 S.Ct. 1011, 55 L.Ed.2d 209 (1978), the tribes have, by 

virtue of their incorporation into the American republic, lost “the 

right of governing ... person[s] within their limits except 

themselves.”  Id., at 209, 98 S.Ct. 1011. 

2. There are two exceptions to the general rule against tribal jurisdiction over 

non-members, generally known as the “Montana” exceptions after the 

1980 Supreme Court decision that identified them. Much modern litigation 

revolves around their applicability in a particular case, recently described 
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by the Supreme Court in the Plains Commerce Bank v. Long Family Land 

and Cattle Company, 128 S.Ct. 2709, 2718-19 (2008):   

We have recognized two exceptions to this principle, 

circumstances in which tribes may exercise “civil jurisdiction over 

non-Indians on their reservations, even on non-Indian fee lands.”    

Montana, 450 U.S., at 565, 101 S.Ct. 1245.   First, a tribe may 

regulate, through taxation, licensing, or other means, the activities 

of nonmembers who enter consensual relationships with the tribe 

or its members, through commercial dealing, contracts, leases, or 

other arrangements. …  Second, a tribe may exercise civil 

authority over the conduct of non-Indians on fee lands within the 

reservation when that conduct threatens or has some direct effect 

on the political integrity, the economic security, or the health or 

welfare of the tribe. …By their terms, the exceptions concern 

regulation of the activities of nonmembers or the conduct of non-

Indians on fee land. 

Given Montana's general proposition that the inherent sovereign 

powers of an Indian tribe do not extend to the activities of 

nonmembers of the tribe, … efforts by a tribe to regulate 

nonmembers, especially on non-Indian fee land, are presumptively 

invalid. The burden rests on the tribe to establish one of the 

exceptions to Montana’s general rule that would allow an 

extension of tribal authority to regulate nonmembers on non-Indian 

fee land.  These exceptions are limited ones …  and cannot be 

construed in a manner that would swallow the rule or severely 

shrink it.     

Plains Commerce Bank v. Long Family Land and Cattle Company, 

128 S.Ct. 2709, 2719-20 (2008)(cites and quotations omitted.).  
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IV.  PUBLIC LAW 280 JUDICIAL INTERPRETATIONS 

 

A. Public Law 83-280 (commonly referred to as “Public Law 280”), as codified at 

28 U.S.C. § 1360, provides:  

State civil jurisdiction in actions to which Indians are parties: 

(a) Each of the States listed in the following table shall have 

jurisdiction over civil causes of action between Indians or to which 

Indians are parties which arise in the areas of Indian country listed 

opposite the name of the State to the same extent that such State 

has jurisdiction over other civil causes of action, and those civil 

laws of such State that are of general application to private persons 

or private property shall have the same force and effect within such 

Indian country as they have elsewhere within the State: 

State of  Indian country affected 

Alaska.......................  All Indian country within the State. 

California...................All Indian country within the State. 

Minnesota...................All Indian country within the State, except the Red  

   Lake Reservation. 

Nebraska.....................All Indian country within the State. 

Oregon.......................All Indian country within the State, except the Warm 

   Springs Reservation. 

Wisconsin....................All Indian country within the State. 

 

(b) Nothing in this section shall authorize the alienation, encumbrance, 

or taxation of any real or personal property, including water rights, 

belonging to any Indian or any Indian tribe, band, or community 

that is held in trust by the United States or is subject to a restriction 

against alienation imposed by the United States; or shall authorize 

regulation of the use of such property in a manner inconsistent 
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with any Federal treaty, agreement, or statute or with any 

regulation made pursuant thereto; or shall confer jurisdiction upon 

the State to adjudicate, in probate proceedings or otherwise, the 

ownership or right to possession of such property or any interest 

therein. 

(c) Any tribal ordinance or custom heretofore or hereafter adopted by 

an Indian tribe, band, or community in the exercise of any 

authority which it may possess shall, if not inconsistent with any 

applicable civil law of the State, be given full force and effect in 

the determination of civil causes of action pursuant to this section. 

See also, 18 U.S.C. § 1162; 25 U.S.C. §§ 1321-3125.  

1. P.L. 280 confers criminal jurisdiction and civil adjudicatory, but not 

general regulatory, jurisdiction on six states: Alaska (except that, for 

criminal jurisdiction purposes, there is a limited exception for the 

Metlakatla), California, Minnesota (except the Red Lake Reservation), 

Nebraska, Oregon (except the Warm Springs Reservation) and Wisconsin 

(except the Menominee Reservation, which was expressly excluded by the 

Menominee Restoration Act of 1973).  

2. Until the law was amended in 1968, P.L. 280 permitted additional states to 

assume, unilaterally, jurisdiction over Indian country. The states that 

exercised this authority, and the dates when they assumed jurisdiction, are: 

Arizona (1967), Florida (I961), Idaho (1963, subject to tribal consent), 

Iowa (1967), Montana (1963), Nevada (1955), North Dakota (1963, 

subject to tribal consent), South Dakota (1957-61), Utah (1971), and 

Washington (1957-63).  

3. Limitation on State Regulatory Jurisdiction. Initially, some states 

attempted to assert not only civil adjudicatory jurisdiction over Indian 

country but also their regulatory jurisdiction. The Supreme Court held in 
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Bryan v. Itasca County, 426 U.S. 373, 383-84 (1976), however, that P.L. 

280 was not intended as a general grant of state regulatory authority: 

Piecing together as best we can the sparse legislative 

history of s 4, subsection (a) seems to have been primarily 

intended to redress the lack of adequate Indian forums for 

resolving private legal disputes between reservation 

Indians, and between Indians and other private citizens, by 

permitting the courts of the States to decide such disputes; 

this is definitely the import of the statutory wording 

conferring upon a State “jurisdiction over civil causes of 

action between Indians or to which Indians are parties 

which arise in . . . Indian country . . . to the same extent that 

such State . . . has jurisdiction over other civil causes of 

action.” With this as the primary focus of s 4(a), the 

wording that follows in s 4(a) “and those civil laws of such 

state  . . . that are of general application to private persons 

or private property shall have the same force and effect 

within such Indian country as they have elsewhere within 

the State” authorizes application by the state courts of their 

rules of decision to decide such disputes. [fn. 10]. Cf. 28 

U.S.C. § 1652. This construction finds support in the 

consistent and uncontradicted references in the legislative 

history to “permitting” “State courts to adjudicate[ civil 

controversies” arising on Indian reservations, 

H.R.Rep.No.848, pp. 5, 6, U.S. Code Cong. & Admin. 

News 1953, p. 2411 (emphasis added), and the absence of 

anything remotely resembling an intention to confer 

general state civil regulatory control over Indian 

reservations.] [fn. 11] In short the consistent and exclusive 
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use of the terms “civil causes of action,” “aris(ing) on,” 

“civil laws . . . of general application to private persons or 

private property,” and “adjudicat(ion),” in both the Act and 

its legislative history virtually compels our conclusion that 

the primary intent of s 4 was to grant jurisdiction over 

private civil litigation involving reservation Indians in state 

court. 

The Court summarized the rule in California v. Cabazon Band of Mission 

Indians, 480 U.S. 202, 207-08, 94 L. Ed. 2d 244, 107 S. Ct. 1083 (1987):  

In Pub.L. 280, Congress expressly granted six States, 

including California, jurisdiction over specified areas of 

Indian country [fn 5] within the States and provided for the 

assumption of jurisdiction by other States.  In Section 2, 

California was granted broad criminal jurisdiction over 

offenses committed by or against Indians within all Indian 

country within the State. [fn 6].  Section 4's grant of civil 

jurisdiction was more limited. In Bryan v. Itasca County, 

426 U.S. 373 (1976), we interpreted Section 4 to grant 

States jurisdiction over private civil litigation involving 

reservation Indians in state court, but not to grant general 

civil regulatory authority. Id., at 385, 388-390. We held, 

therefore, that Minnesota could not apply its personal 

property tax within the reservation. Congress’ primary 

concern in enacting Pub. L. 280 was combating lawlessness 

on reservations. Id., at 379-380. The Act plainly was not 

intended to effect total assimilation of Indian tribes into 

mainstream American society. Id., at 387. We recognized 

that a grant to States of general civil regulatory power over 

Indian reservations would result in the destruction of tribal 
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institutions and values. Accordingly, when a State seeks to 

enforce a law within an Indian reservation under the 

authority of Pub. L. 280, it must be determined whether the 

law is criminal in nature, and thus fully applicable to the 

reservation under 2, or civil in nature, and applicable only 

as it may be relevant to private civil litigation in state court.   

4. In a footnote in Bryan v. Itasca County, 426 U.S. 373, 383 n. 10, the 

Court, quoting Israel & Smithson, “Indian Taxation, Tribal Sovereignty 

and Economic Development, 49 N.D.L.Rev. (1973), expanded on the 

nature of the state “rules of decision” that apply where a state court 

exercises jurisdiction under P.L. 280:  

"A fair reading of these two clauses suggests that Congress 

never intended 'civil laws' to mean the entire array of state 

noncriminal laws, but rather that Congress intended 'civil 

laws' to mean those laws which have to do with private 

rights and status. Therefore, 'civil laws . . . of general 

application to private persons or private property' would 

include the laws of contract, tort, marriage, divorce, 

insanity, descent, etc., but would not include laws declaring 

or implementing the states' sovereign powers, such as the 

power to tax, grant franchises, etc. These are not within the 

fair meaning of 'private' laws." 

V.  POWER AND STRUCTURE OF TRIBAL COURTS 

A. Power of Tribal Courts 

1. Tribes have jurisdiction over internal tribal affairs and over members 

within reservation boundaries whether residing on trust land or fee land.  

Fisher v. District Court, 424 U.S. 382 (1976); Williams v. Lee, 358 U.S. 

217 (1959); Santa Clara Pueblo v. Martinez, 436 U.S. 49, 66 (1978).  
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2. Tribes have authority over members who reside off reservation. Kaltag 

Tribal Council v. Jackson, et al., 2009 WL 2736172 (9th Cir. 2009). 

(“Reservation status is not a requirement of jurisdiction because a Tribe’s 

authority over its reservation or Indian country is incidental to its authority 

over its members.”) 

3. Tribal courts have criminal jurisdiction over tribal members and over non-

member Indians residing within the reservation but may not impose 

sentences in excess of one year and/or a fine of $5000 for any single 

criminal transaction. 25 U.S.C. § 1302. “It is undisputed that Indian tribes 

have power to enforce their criminal laws against tribe members. 

Although physically within the territory of the United States and subject to 

ultimate federal control, they nonetheless remain a separate people, with 

the power of regulating their internal and social relations.” U. S. v. 

Wheeler, 435 U.S. 313,322, 98 S.Ct. 1079, 55 L.Ed.2d 303 (1978)(internal 

quotes omitted).  

4. Tribal courts have no criminal jurisdiction over non-Indians. Oliphant v. 

Suquamish, 435 U.S. 191 (1978).  

5. Tribal courts, unlike state courts, are not courts of general jurisdiction. In 

Nevada v. Hicks, 533 U.S.353, 361-62 (2001), the Court remarked that the 

contention that tribal courts are courts of general jurisdiction is “quite 

wrong . . . for a tribe’s inherent adjudicative jurisdiction over nonmembers 

is at most only as broad as its legislative jurisdiction.” The court in Hicks 

held that tribal courts had no jurisdiction to hear civil rights claims 

brought by a tribal member against state officials pursuant to 42 U.S.C. § 

1983.  

6. Some tribal courts are limited by tribal law to hearing cases involving 

domestic disputes or hunting and fishing violations. Other tribal courts 

have jurisdiction to the maximum extent permitted by federal law.  
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7. With respect to tribal court civil jurisdiction over non-members, the 

Supreme Court has repeatedly held that a Tribe’s adjudicative jurisdiction 

does not exceed its regulatory jurisdiction. See, e.g., Plains Commerce 

Bank v. Long Family Land & Cattle Co., 128 S.Ct. 2709, 2720 (2008); 

Nevada v. Hicks, 533 U.S.353, 357-58 (2001); Strate v. A-1 Contractors, 

520 U.S. 438, 446 (1997).  The limitations on the reach of tribal law 

discussed above at Section III, B, including the critical “Montana 

Exceptions” apply equally to the jurisdiction of tribal courts.  

8. Federal courts do not hear appeals from final judgments of tribal courts 

but do have jurisdiction over the “federal question” whether a tribal court 

has jurisdiction in a particular case. Plains Commerce Bank v. Long 

Family Land & Cattle Co., 128 S.Ct. 2709, 2716 (2008).  

9. Litigants must exhaust tribal remedies before challenging tribal 

jurisdiction in federal court unless they can demonstrate that tribal 

jurisdiction is asserted in bad faith or to harass, where the action is 

“patently violative” of an express jurisdictional prohibition, or where 

exhaustion would be futile because of lack of an adequate opportunity to 

challenge the court’s jurisdiction in the tribal system. National Farmer’s 

Union v. Crow Tribe, 471 U.S. 845, 856-57 (1985).  

10. The continued vitality of the exhaustion rule is dubious. In the Strate case, 

the Court did not require exhaustion of tribal court remedies, finding that 

the lack of tribal court jurisdiction in that case was “plain” and that 

exhaustion would “serve no purpose other than delay.”  520 U.S. at 459, 

137 L. Ed. 2d at 679, n. 14. Similarly, in Hicks, exhaustion was not 

required because it was “clear” that “tribal courts lack jurisdiction over 

state officials for causes of action relating to their performance of official 

duties.” 533 U.S. at 469.  
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11. Some state court systems have institutionalized their relationship with 

tribal courts, forming intergovernmental judges associations and enacting 

protocols to address cases of concurrent jurisdiction.   

B. Structure of Tribal Courts  

1. There are approximately 560 recognized tribes, including over 200 Alaska 

Native Villages and 100, usually very small, California rancherias. Tribal 

land bases range from no land at all to the 17 million acre Navajo 

Reservation. Tribal populations range from rancherias with fewer than ten 

members to the Cherokee and Navajo nations, each with over 300,000 

members. Tribal judicial systems fall within a broad range, from nothing 

to courts of record staffed by law trained judges whose decisions are 

published.  

2. Under a form of constitution common to many tribes organized under the 

Indian Reorganization Act of 1934, tribal governments are empowered to 

create courts, typically by enactment of a judicial ordinance. Although 

these courts are not separate branches of government constitutionally, they 

may enjoy a high level of independence depending on the scope of their 

jurisdiction, the resources available to the court and the security of the 

judges’ tenure in office.  

3. Tribes are increasingly publishing their legal codes on the internet, either 

on the tribal government’s website or at Tribal Court Clearinghouse 

website: http://www.tribal-institute.org/lists/justice.htm 

4. In many cases, tribal court judges are not required to hold law degrees but 

do receive legal training. A large number of tribal courts require that 

judges hold law degrees. 

5. Practioners whose clients wish to do business in Indian country will earn 

good will by performing due diligence on tribal court systems and 

evaluating their suitability as dispute resolution fora rather than reflexively 

insisting on state court jurisdiction.  
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VI.  TRIBAL WAIVERS OF IMMUNITY 

A. Nature of Tribal Sovereign Immunity 

The source of a tribe’s immunity is its sovereign status, predating the formation of the 

federal and state governments.  “Suits against Indian tribes are thus barred by sovereign 

immunity absent a clear waiver by the tribe or Congressional abrogation.” Oklahoma Tax 

Commission v. Citizens Band Potawatomi Indian Tribe, 498 U.S. 505, 509, 111 S. Ct. 905, 

909 (1991), citing Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58, 98 S. Ct. 1670, 1677 

(1978); See also, Kiowa Tribe v. Manufacturing Techs., Inc., 523 U.S. 751, 118 S. Ct. 1700, 

1702, 140 L.Ed.2d 981(1998) (“As a matter of federal law, an Indian tribe is subject to suit 

only where Congress has authorized the suit or the tribe has waived it immunity.”); Florida 

Paraplegic Ass’n v. Miccosukee Tribe, 166 F.3d 1126, 1130-31 (11th Cir. 1999)(“A suit 

against an Indian tribe is therefore barred unless the tribe clearly waived its immunity or 

Congress expressly abrogated that immunity by authorizing the suit.”). “Congress may 

abrogate a sovereign’s immunity only by using statutory language that makes its intention 

unmistakably clear, and … ambiguities must be resolved in the Indians’ favor.” Florida v. 

Seminole Tribe, 181 F.3d 1237, 1241 (11th Cir. 1999), citing Atascadero State Hosp. v. 

Scanlon, 473 U.S. 234, 242, 105 S. Ct. 3142, 3147, 85 L.Ed.2d 171 (1985), Montana v. 

Blackfeet Tribe, 471 U.S. 759, 766, 105 S. Ct. 2399, 2403, 85 L.Ed.2d 753 (1985).  

B. B. Applicability to Commercial Transactions & Counterclaims 

1. Tribal sovereign immunity extends to commercial transactions outside the 

Tribe’s reservation. even though state law may govern such transactions, 

Kiowa Tribe v. Manufacturing Techs., Inc., 523 U.S. 751, 118 S. Ct. 1700, 

140 L.Ed.2d 981(1998). A Tribe is immune even for acts allegedly beyond 

its authority.  Imperial Granite Co. v. Pala Band, 940 F.2d 1269, 1271 (9th 

Cir. 1991) (Canby, J.).  Moreover, “a tribe does not waive its sovereign 

immunity from actions that could not otherwise be brought against it merely 

because those actions were pleaded in a counterclaim to an action filed by 

the tribe.”  Oklahoma Tax Comm’n, 111 S. Ct. at 909.  
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2. Several courts have held, however, that a counterclaim for recoupment or 

set-off, arising out of the same transaction, is permitted. Jicarilla Apache 

Tribe v. Andrus, 687 F.2d 1324 (10th Cir. 1982); Rosebud Sioux Tribe v. Val-

U Construction Co., 50 F.3d 560 (8th Cir. 1995); Santa Ynez Band v. Torres, 

262 F.Supp.2d 1038 (C.D.Cal. 2002) Wyandotte Nation v. Kansas City, 200 

F.Supp.2d 1279, 1285 (D.Kans. 2002); Oneida Indian Nation v. Hunt 

Construction, 2009 WL 3790451 (N.Y.A.D.)(a contractual waiver did not 

support counterclaims against tribe based on breach of warranties, quantum 

meruit, unjust enrichment, etc.). Sault Ste Marie Tribe v. Hamilton, 2010 

WL 299483 (W.D.Mich.) (“Moreover, while the Rosebud Sioux Tribe 

court did state that ‘[r]ecoupment is a defensive action that operates to 

diminish the plaintiff's recovery rather than to assert affirmative relief,’ id. 

at 562, the Dencklaus assert affirmative claims against the Tribe-for 

violation of RICO, fraud, and defamation-rather than a defensive claim of 

recoupment.”)  

C. Waiver of Tribal Sovereign Immunity  

1. Waivers of sovereign immunity by a tribe must be “clear” but no particular 

language is necessary. Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58, 98 

S. Ct. 1670, 1677 (1978); Florida Paraplegic Ass’n v. Miccosukee Tribe, 

166 F.3d 1126, 1130-31 (11th Cir. 1999).  

2. In C&L Enterprises v. Citizen Band Potawatomi Indian Tribe, 532 U.S. 

411, 121 S. Ct. 1589 (2001), the Supreme Court addressed the issue 

whether a tribe had waived its sovereign immunity from suit on a breach 

of contract claim involving off-reservation commercial conduct by signing 

a standard form AIA construction contract where:   

(i) the contract provided that “all claims or disputes . . . shall be decided 

by arbitration in accordance with the construction industry arbitration 

rules of the American Arbitration Association [AAA]. . . .  The award 

rendered by the arbitrator . . . shall be final, and judgment may be 
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entered upon it in accordance with applicable law in any court having 

jurisdiction thereof,”  

(ii) the referenced AAA rules provided that “[p]arties to these rules shall 

be deemed to have consented that judgment upon the arbitration award 

be entered in any federal or state court having jurisdiction thereof,”  

(iii) the AIA contract signed by the parties stated that it would be 

“governed by the law of the place where the Project is located,” and  

(iv) Oklahoma’s Uniform Arbitration Act provided that “[t]he making of 

an agreement providing for arbitration in this state confers jurisdiction 

on the court to enforce the agreement under this act and to enter 

judgment on an award thereunder.”  

3. The Supreme Court, citing Sokaogon Gaming Enterprise v. Tushie-

Montgomery, 86 F.3d 656 (7th Cir. 1996) and Rosebud Sioux Tribe v. Val-U 

Construction Co. of South Dakota, Inc., 50 F.3d 560 (8th Cir. 1995), held 

that the arbitration clause constituted a “clear” waiver of the tribe’s 

sovereign immunity:  

In sum, the Tribe agreed, by express contract, to adhere to 

certain dispute resolution procedures. In fact, the Tribe itself 

tendered the contract calling for those procedures. The 

regime to which the Tribe subscribed includes entry of 

judgment upon an arbitration award in accordance with the 

Oklahoma Uniform Arbitration Act. That Act concerns 

arbitration in Oklahoma and correspondingly designates as 

enforcement forums “court[s] of competent jurisdiction of 

[Oklahoma].” Ibid. C & L selected for its enforcement suit 

just such a forum. In a case involving an arbitration clause 

essentially indistinguishable from the one to which the Tribe 

and C & L agreed, the Seventh Circuit stated:  
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“There is nothing ambiguous about th[e] language [of 

the arbitration clause]. The tribe agrees to submit 

disputes arising under the contract to arbitration, to be 

bound by the arbitration award, and to have its 

submission and the award enforced in a court of law . 

. . "The [tribal immunity] waiver . . . is implicit rather 

than explicit only if a waiver of sovereign immunity, 

to be deemed explicit, must use the words ‘sovereign 

immunity.’ No case has ever held that.” Sokaogon, 86 

F.3d, at 659-660.  

532 U.S. at 420.  

4. Pursuant to the C&L decision, a contract provision for “dispute resolution 

procedures” that include judicial enforcement will be an effective waiver 

of sovereign immunity. The word “waiver” need not be mentioned. The 

Court declined to apply the common law rule of contract interpretation 

that a court should construe ambiguous language against the interest of the 

party that drafted it on the ground that the contract was not ambiguous and 

that in any event, the tribe itself had proposed and prepared the contract.   
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